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THE NEW INDIAN CONSTITUTION 
PRINCIPLES AND PROSPECTS 


INTRODUCTORY 


HE new Indian constitution embodied in the Government of India 

Act, 1935, constitutes an interesting experiment in constitution- 
making. The deliberate introduction of responsible government, when that 
form is being severely criticized and materially altered in the countries of 
Europe, would need some explanation. Taking into account the difficulties 
now experienced by most federations in dealing with important economic 
and social problems, even the federal form which is authorized by parlia- 
ment as suitable for India does not provoke the same hopefulness as it 
would have done a generation ago. The special difficulties of India arising 
out of its size, racial and religious differences, and unfamiliarity with 
modern methods of government make the twin experiment in federalism 
and parliamentary government one of great interest to a student of con- 
stitutional law. To an Indian student such interest is deeply tinged by the 
alternating feelings of anxiety and hope for the future of his motherland. 

From the standpoint of the structural law of the British Empire, the 
new Indian constitution marks the inauguration of a new epoch. At the 
opening of the first round table conference towards the end of 1930, Mr. 
M. A. Jinah, leader of Indian Moslems, made a speech in which he 
characterized the occasion as marking the birth of a new Dominion within 
the Commonwealth of British Nations. As is well known the constitution 
set up as a result of the deliberations initiated at that conference is far from 
any of the present Dominion constitutions. In fact, on their side the 
British statesmen have almost deliberately avoided the mention of a 
“Dominion status” with reference to the constitutional future of India. 
Still, if the law of evolutionary growth has any validity, the inauguration 
of responsible government in the central as well as the provincial constitu- 
tions of India can only lead to that plenitude of powers of self-regulation 
which now characterizes the governments of the Dominions. If, and when, 


281 





282 Tue University oF Toronto Law JouRNAL 


the final fruition of these tendencies comes about it will transform the 
Commonwealth of British Nations into a commonwealth of free nations. 
This would not only mark a new and glorious chapter in British imperial 
history but such an event would strengthen the faltering hope of a 
universal brotherhood of nations. 

Canada, being the premier Dominion, has a special interest in the con- 
stitutional steps now being taken in India. That the people of Canada are 
mindful of the great significance of recent Indian developments was well 
illustrated by the fraternal message received from the Canadian supreme 
court at the inauguration of the federal court of India, which took place 
early in December, 1937. Several features in Indian political life, such 
as the part played by devolution of central authority in creating autonomous 
provinces and the existence of racial, religious, and linguistic differences, 
are reproduced in some shape in the constitutional history of Canada. The 
Canadian model has, therefore, been offered to Indian statesmen for 
encouragement as well as for instruction. It is hoped that the brief 
account of the principles and prospects of the new Indian constitution 
attempted in this study will be of some interest to readers of the UNIVER- 
sity oF Toronto LAw JouRNAL. 


HISTORICAL 


As the main incidents of the constitutional history of India, and 
especially of the British portion thereof, are fairly well known it is not 
necessary in this place to sketch in detail the historical background. It 
must, however, be emphasized that the leading features of the new Indian 
constitution are the almost inevitable consequences of the trend of Indian 
constitutional development. The substantial independence and equality of 
status now conferred upon the provinces quite naturally arises out of the 
process of decentralization commencing in 1871. From financial to 
administrative, and from administrative to political devolution, the course 
of constitutional progress has travelled almost imperceptibly. The geo- 
graphical and administrative urge towards the principle of devolution has 
been so great that provincial autonomy in some form has proved the 
natural arrangement for an all-India government. Those of the adminis- 
trations in pre-British days which had to provide, like the Mughals and 
the Mahrattas, for the government of a large part of the Indian continent, 
were perforce led to accept the substantial local autonomy of constituent 
parts. Under British rule these tendencies were more systematically 
integrated into the law and practice of the constitution. When the principle 
of giving the Indian people a voice in their government came to be recog- 
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nized, it was quite naturally introduced in provincial administration before 
it was thought to be suitable for the country as a whole. 

The trend towards provincial autonomy inevitably led to the visualizing 
of a federation of all India. The federal is the only form of government 
in which the substantial independence of parts is compatible with their 
co-ordination for a collective national purpose. The political implications 
of the process of administrative decentralization that was long taking place 
in British India were, for the first time, authoritatively recognized in the 
Report on Indian Constitutional Reforms' submitted to the British govern- 
ment in 1918 by Mr. Montague, the then secretary of state for India, and 
Lord Chelmsford, the then governor-general and viceroy of India. In so 
far as this report enunciated, in howsoever limited a form, the principle of 
responsible government for India, this document has been justifiably com- 
pared with the Durham report for British North America. The Montague- 
Chelmsford report is characterized by a constitutional foresight which 
correctly probed into the future of Indian constitutional progress. In these 
terms was the prospect of a federal Dominion unmistakably outlined by a 
responsible minister of the crown and its representative in India: 

Our conception of the eventual future of India is a sisterhood of States, self- 
governing in all matters of purely local or provincial interest... . Over these 
congeries of States would preside a central Government, increasingly representa- 
tive of and responsible to the people of all of them; dealing with matters, both 
internal and external, of common interest to the whole of India; acting as 
arbiter in inter-state relations, and representing the interests of all India on 
equal terms with the self-governing units of the British Empire. In this picture 
there is a place also for the Native States. It is possible that they too will wish 
to be associated for certain purposes with the organisation of British India in 
such a way as to dedicate their peculiar qualities to the common service without 
loss of individuality.? 

This policy received parliamentary sanction in due course. Though 
the Government of India Act, 1919, introduced only partial responsibility 
in the provinces, and none at all in the government of India, it took the 
first step towards the establishment of parliamentary government in India 
by creating in the provinces as well as in the centre predominantly popular 
legislatures. The preamble of the Act contains the substance of the extract 
given above. It records that “the declared policy of Parliament,” is, “to 
provide . . . for the gradual development of self-governing institutions, 
with a view to the progressive realisation of responsible government in 
British India as an integral part of the British Empire.”* It will be noticed 


1Published by the Superintendent of Government Printing, Calcutta. 

2Jbid., p. 220. 

3“Whereas it is the declared policy of Parliament to provide for the increasing 
association of Indians in every branch of Indian administration, and for the gradual 
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that the declaration refers only to British India. This was not only natural 
but unavoidable. The territories of Indian states occupy a peculiar position 
in international and constitutional law. In strict theory the Indian states, 
or at any rate a large number of them, are “foreign” territory so far as the 
legislative competence of parliament is concerned. It is indeed true that 
the states have surrendered in full their control of foreign relations to the 
British crown, whose representative in India continues to have large yet 
indeterminate powers of influencing state action even in respect of internal 
administration. Such a field of discretionary authority cannot extend to 
legislative coercion, and hence the declaration is silent regarding the 
future of the states. The declaration of the secretary of state and the 
governor-general, though void of legal validity, can, however, be taken 
to indicate the intentions of his majesty’s government. 

That such an inference is not far-fetched is clearly proved by the fact 
that the establishment of popular legislatures in British India was also 
accompanied by the institution of a chamber of princes.* Though this 
latter body had no constitutional relationship with British India, and 
although it had only ceremonial and formal functions to perform, it was 
presided over by the governor-general, who was at the same time the 
head of the British Indian government. An all-India organization of 
princes under the presidency of the head of the British Indian government 
created a familiarity with the notion of a common government for the whole 
of India. When the dissatisfaction felt by the states over the administration 
by the British Indian government of such matters as customs and excise, 
which affected their subjects as much as the British Indian population, 
had reached a high pitch, the only way in which they could think of safe- 
guarding their legitimate interests was by seeking to share in the authority 
to regulate all-India affairs. It is more than probable that a desire to 
escape as far as possible the purely discretionary and personal exercise by 
the governor-general of his powers as the representative of the crown in 
relation to states also rendered them receptive to the proposal for an all- 
India federation. It is said that the declaration’ of the Indian princes that 
they would be prepared to enter an all-India federation if the latter were 
run on responsible principles of government took many people by surprise. 
Obviously the growing dissatisfaction of the princes with their constitu- 
tional position vis-d-vis the paramount power, i.e. Great Britain, on the one 


development of self-governing institutions, with a view to the progressive realisation 
of responsible government in British India as an integral part of the Empire” 
(Preamble, Government of India Act, 1919). 

*Report of the Indian Statutory Commission, 1928, vol. I. 

SJoint Committee on Indian Constitutional Reform (Session 1933-4), vol. I, 
part 1, p. 9. 
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hand and the British Indian government on the other was not adequately 
gauged. 

The introduction of diarchy, i.e. partial responsible government in the 
provinces, proved a failure. The Joint Committee on Indian Constitutional 
Reform, 1933-4, has the following interesting observation to make on the 
working of diarchy, by which subjects like education, local self-government, 
agriculture and co-operation, liquor and public works, were administered 
by ministers responsible to the legislature, while law and order, land 
revenue, justice and finance were reserved for the control of executive 
councillors who were independent of the control of the legislature: “The 
present dyarchic system in the provinces was designed to develop a sense 
of responsibility and it has in fact given a considerable number of public 
men experience of the responsibilities of government, either as ministers 
or executive councillors, or as members of the majority on which ministers 
have relied for support in the Legislatures. On the other hand, the dyarchic 
system has sometimes tended to encourage a wholly different attitude.” 
The impossibility of distinguishing in practice between the two legally 
separated parts of the executive and the steadying and often controlling 
role played by the thirty per cent nominated element in the legislature were 
strong reasons for the failure of this experiment in divided government. 
Experience of responsibilities of government gained by ministers and exe- 
cutive councillors alike is fundamentally different from political accounta- 
bility to one’s supporters in the legislature. Barring a few exceptional 
cases, this latter sense of responsibility was absent from provincial govern- 
ments during the currency of the Montague constitution. In fact, with 
strong nominated elements in the legislature and an unnatural division in 
the executive, it could not have been otherwise. 

The sense of frustration felt by popular representatives in the provinces 
was, if anything, surpassed by the utter despair of popular representatives 
in the central legislature. Canadian students of the constitution are well 
aware of the frictions that are engendered by a constitution which unites 
an irresponsible executive with a popular legislature. For many years 
after 1924 the government of India, in such important respects as taxation, 
economic policy, and maintenance of order, has been carried on by execu- 
tive fiat. Such a state of things definitely undermines the authority of the 
state. When the prevailing discontent at last induced the British govern- 
ment to appoint a statutory commission® to inquire into the means of 
further constitutional progress in India, it found in favour of fully popular 
legislatures and substantially popular governments in the provinces. It 





chancellor of the exchequer. 
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was, however, too apprehensive of the probable consequences of popular 
control of central functions to recommend any change in the structure of 
the government of India. 

The official bloc in the Montague legislatures had to an extent served 
as a force on the side of stability, though it had unmistakably killed the 
sense of responsibility of popular representatives. The statutory com- 
mission felt that, unless the Indian princes were gradually induced to join 
an all-India organization, the various interests in India’s many-sided life 
would not find proper representation in the controlling authority, nor 
would the future governments of India otherwise err on the side of con- 
servatism. Failing any lead on the princes’ view of the matter, the statutory 
commission almost threw up its task. It recommended the continuance of 
the status quo in the centre, which was already intolerable. The recom- 
mendations of the commission, and in some respects the lack of them, were 
received by a determined and united opposition in India. The absence of 
any Indian on the statutory commission had already infuriated the nation. 
Neither self-determination nor responsibility was vouchsafed by the advisers 
of parliament. The political agitation that followed revealed the strength 
of Indian feeling on both these counts, and the British government, which 
by then had been assumed by the labour party, agreed to call a round table 
conference in London for outlining the course of future constitutional 
reform in India. 


Though the largest political party in India, viz. the Indian national 
congress, had abstained from association in the early session of this con- 
ference, they were soon induced to place their point of view before the 
second session. The princes not only accepted the invitation to attend the 
very first session, but declared their readiness to join in an all-India federa- 
tion. The circumstances contemplated by the statutory commission thus 
presented themselves sooner than anybody had hoped. The British states- 
men could no longer object in principle to the introduction of responsible 
government even in the central government of India. The conference held 
three sessions in all, and produced a mass of very valuable discussion and 
literature. A joint committee of both houses of parliament, in association 
with delegates from British India, drew up a report which is substantially 
the basis of the new Indian constitution. It will thus be seen that the 
British parliament came to its present decisions about the new govern- 
mental arrangements in India as the result of protracted discussions and, | 
often, of heated controversies. The new constitution of India has a 
circumstantial, rather than a theoretical origin. The interest of the result- 
ing suggestions is, if anything, heightened by this fact. 
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PRINCIPLES OF THE CONSTITUTION 


The new constitution of India presents so many unusual, not to say 
unsound, features that the joint parliamentary committee in recommending 
the same to such an experienced body as the British parliament felt it 
obligatory to justify itself. In all conscience it had a very difficult task 
to perform. Not only were some of the recommendations very awkward 
to defend but it had to take care to see that, in reassuring their British 
constituents, they did not exasperate their Indian colleagues. Though the 
authors of the joint committee’s report may on this account be given credit 
for having made the best of a bad job, they cannot escape criticism for 
the inherent unsoundness of certain parts of their work. Before alluding 
to these it is, however, proper to discuss what they felt were the principles 
of their scheme. 

Their basic proposition is that constitutional development should be 
evolutionary.’ In this bald form the statement is no more than a truism. 
They, however, have elaborated their meaning: “The safest hypothesis on 
which we can proceed, and the one most in accordance with our constitu- 
tional history, is that the future government of India will be successful in 
proportion as it represents, not a new creation substituted for an old one, 
but the natural evolution of an existing government and the natural ex- 
tension of its past tendencies.” It is open to question whether an extension 
of all past tendencies of a constitution would be compatible with progress, 
even evolutionary progress. But a constant attempt at altering as much 
of the constitutional structure as is a hindrance to the realization of public 
good is a healthy policy, which has been steadily followed in the British 
Empire. 

As outlined in the last section of this study, diarchy in the provinces 
had failed to “deliver the goods,” and the yoking together of an irresponsible 
executive with a popular legislature in the centre had caused maximum 
friction with minimum efficiency. The natural trend of constitutional 
advance would thus lie along the path of a further increase in the sphere 
of responsibility. The unification of provincial government under re- 
sponsible ministers was thus clearly indicated as the next step in the 
provinces. This has indeed been embodied in the new Act;* but the 
recognition of the principles of unity and responsibility® has been hedged 
in by so many conditions’® and special inhibitions that the sense of un- 
divided responsibility that a ministry must feel is hardly realized even now. 

tJoint Parliamentary Committee’s Report, p. 8. 
8The Government of India Act, 1935. 

®Ss. 49-50. 

10Ss, 52, 54, 56, 57, and 58. 
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By the introduction in the central government of the principle of diarchy*? 
discarded in the provinces, an almost wilful surrender has been made to 
continued irresponsibility. In superseding the principle of direct election” 
to the central legislature by indirect election, that continuity in constitu- 
tional practice which the committee commend has been unjustifiably sacri- 
ficed. As between a broad-based electorate and personal contact with the 
representative enjoyed by the voter, the former is of far greater significance - 
for the growth of responsible government than the latter. Here a practical 
urge has been needlessly sacrificed to a theory. Small wonder that it has 
been unanimously condemned in India and has been strongly opposed in 
England itself. 

The second principle that the new constitution of India is supposed to 
embody is that of reserve powers*® to be used by executive heads in special 
circumstances. In view of the multiplicity of interests in Indian society and 
the comparatively short experience of self-government, it is felt that, unless 
buttressed by the special powers of the executive head, popular govern- 
ments may show a weakness which may be fatal to efficient administration. 
Firmness on the part of government and patience on the part of the opposi- 
tion are virtues which are to be hoped for but cannot always be counted 
upon. This attitude of caution is well justified; but it is doubtful whether 
the limitations placed on the ministers’ control over the police administra- 
tion** of a province can be said to foster, instead of hinder, the growth 
of a feeling of due responsibility in the mind of the ministry. 

The British constitution is known to work by certain conventions. That 
the party in power must not use its position for gaining factional ends and 
for impairing the legitimate activities of the minority is one such. The 
non-political character of the services is another wholesome British tradi- 
tion. The joint parliamentary committee felt that these and the like 
conventions are so essential to a successful working of parliamentary 








11S. 9 (1) of the Government of India Act, 1935, runs: “There shall be a council 
of Ministers, not exceeding ten in number, to aid and advise the Governor General in 
the exercise of his functions, except in so far as he is by or under this Act required 
to exercise his functions or any of them at his discretion.” And s. 11 runs: “(1) 
The functions of the Governor General with reference to defence and ecclesiastical 
affairs and with reference to external affairs, except the relations between the Federa- 
tion and any part of His Majesty’s Dominions, shall be exercised by him in his 
discretion, and his functions in or in relation to the tribal areas shall be similarly 
exercised. (2) To assist him in the exercise of these functions the Governor General 
may appoint Counsellors, not exceeding three in number, whose salaries and condi- 
tions of service shall be such as may be prescribed by His Majesty in Council.” 

12Schedule I, Government of India Act, 1935. 

13Joint Parliamentary Committee's Report, pp. 13-14. 

14S. 56, Government of India Act, 1935. 








Tue New InprAn CONSTITUTION 289 


government that, unless their observance is secured, if need be even by 
interference on the part of the head of the state, not only popular but even 
orderly and just government will become impossible. In trying,’* maybe 
out of the best of motives, to translate the essentially elastic traditions of 
a constitution into the statutory duties of an irresponsible head, it is to be 
feared that half the virtue in these conventions is taken away. In competent 
and sympathetic hands these powers will serve as protection to the claims 
of just and free government. In unsympathetic or unrefined hands they 
would not fail to encroach upon the legitimate field of responsible govern- 
ment. The differing but on the whole disappointing experience of the 
diarchical system in the provinces does not create a reassuring feeling 
about the discretionary powers of executive heads who are not responsible 
to the legislature. 

This inherent incompatibility between responsibility and reserve of 
executive powers was perhaps prominently present in the mind of the 
framers of the constitution. It is, therefore, suggested that the British 
crown with the consent of the parliament should from time to time issue 
an instrument of instructions’*® to governors and the governor-general so 
as to regulate the manner of the exercise of their special powers. This is 
only a palliative in an essentially bad scheme. Moreover, the elaborate 
procedure of parliamentary authorization of the original instruments and 
their further modifications is too formal and rigid to allow of an easy and 
natural adjustment. It would be best to introduce full responsible govern- 
ment with all its normal accompaniments, and then to await the growth of 
a suitable tradition. If the worst happens the parliament may, in the 
transitional period, count upon its power of superseding or modifying the 
constitution. On the other hand, it is just probable that full responsibility 
will breed that feeling of restraint and toleration, in the absence of which 
executive safeguards would fail to achieve their object. As the king in 
the British constitution can exercise influence without power, Indian 
governors can also hope to do the same. The other alternative is too 
inimical to real responsibility of the popular executive to last long. 

As regards the states, the joint committee committed itself to two 
propositions which, though plausible in themselves, worked a surprising 
reaction among the princes, who had earlier shown themselves to be 
enthusiastic supporters of the federal idea. That responsibility in the 
central government of India cannot be conceded unless the states joined 
the provinces in an all-India federation, and that the states cannot be 
coerced to join, were statements which induced the states to hold out for 


15Joint Parliamentary Committee’s Report, p. 11. 
16Ss, 13 and 53, Government of India Act, 1935. 
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securing preferential terms. Had the mutual advantage of the federation 
been more in evidence in the constitutional discussions, the opposition now 
presented to the proposed scheme both in British India and the states would 
not have been insurmountable. It appeared as though the British govern- 
ment was keen*’ on securing the services of the rulers and their representa- 
tives as brakes on the enthusiasm of nationalist India. Instead of a healthy 
integration of interests, the new constitution has been made to appear as a 
triangular conflict of forces. Many of the unusual features of the proposed 
federation owe their origin to this mistaken perspective with regard to the 
states’ accession to the federation. 

The avowed purpose of the new Indian constitution is to introduce the 
fullest possible extent of responsible and democratic government in the 
provinces. This has been achieved firstly in the shape of an extended 
electorate.** The principle of communal electorates for the Mohammedans, 
Europeans, Indian Christians, and, in the Punjab, for the Sikhs is still 
continued. As over a generation has elapsed since this very undemocratic 
institution’® was almost deliberately introduced into the structure of 
Indian government, communal cleavages have hardened; and at present 
not only the retention of communal electorates, but a number of other 
unusual features of the constitution, such as special powers of the governor- 
general and the governors for safeguarding the interests of the minorities, 
are defended by reference to the “deep-seated communal differences.” It 
must be admitted that caste and religious feeling is particularly strong in 
India. But the normal process of its gradual extinction by social and 
economic progress has been powerfully arrested by the founding of political 
power on membership of a religious and caste group. 

17“First of all, we do attach very great value to the accession of Indian princes 
to any system of Indian Government. I shall deal in a minute in somewhat greater 
length with the conditions of that accession, but, so far as our proposals are con- 
cerned, we attach great value to the Indian States being represented in the Central 
Government—the Indian States with their long and hereditary experience of govern- 
ment, the Indian States, who, however much they may disagree among themselves 
on minor issues, are at any rate unanimous on two fundamental conditions: first, 
their support of stable government, and second, their determination to rest within 
the British Empire. The Indian States through their representatives made it clear 
to us that they were not prepared to enter any Government that was wholly under 
the control of Whitehall. If therefore we are to have this valuable support of 
Indian Princes it is necessary for us to embark on comprehensive proposals that will 
cover the centre as well as the Provinces” (Speech in the house of commons by Sir 
Samuel Hoare, then secretary of state for India, on March 27, 1933. Speeches of 
Sir Samuel Hoare (1931-35) (London, 1935), p. 47). 

18Schedule V, Government of India Act, 1935. 

19M ontague-Chelmsford Report, pp. 147-9. 
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Before the new constitution came into operation the total provincial 
electorate numbered approximately 7,000,000 men and women, or about 
three per cent of the population of British India. The franchise was in 
the main a property qualification, and hence only a small number of 
women, about 315,000, were entitled to vote. Under the new constitution, 
a special educational qualification has been instituted so as to incorporate 
a larger number of women into the electorates. The property qualification 
has also been substantially lowered. Hence the proportion of voting to 
total population has increased to over fifteen per cent. The women’s 
electorates, under the new scheme, are almost as numerous as the men’s 
under the old one. Considering the nature of Indian society, this has been 
recognized as a substantial advance. Both men and women voters, under 
the zealous plying of party agents, have taken an enthusiastic part in the 
first elections under the new Act. From all accounts the electorates have 
till now kept up their interest in the activity of their representatives, some- 
times to the great embarrassment of the latter. 

It was Lord Bryce*® who said that men have no politics, they have only 
grievances. At any rate, India is at present passing through the stage of 
the politics of grievance, and not that of the emotional satisfaction of self- 
rule. The need on the part of the candidate to induce a large number of 
awakened voters to cast their preference for him has given the latter an 
understanding of their position in the state which would be impossible 
under any indirect system of election. The grievances of the people, real 
and imaginary, are almost numberless, and ministries and legislatures are 
kept unusually busy attending to the calls on their time. The provincial 
legislatures are sitting for unusually long periods, and the ministers in most 
provinces are among the hardest worked public functionaries in the world. 
A real sense of self-esteem and self-reliance has come over the people, 
especially on those who are in the thick of the fight. 

It must be said that the sense of responsibility, initiative, and courage 
shown by the new governments have attracted admiration from within and 
without. There is a natural impatience of criticism and internal opposition 
evinced by dominant majorities. On the other hand, parties and indi- 
viduals in opposition have occasionally shown an inclination to forget that 
they may have one day to occupy seats of power, when the methods 
followed by them in opposition would prove highly inconvenient. A whole- 
some sense of self-restraint on the part of majorities so as to carry the 
better mind of even the minority with it is not altogether absent. But the 
traditions of public life in India have till recently been so uniformly nega- 
tive and anti-government that not only the opposition but sometimes even 


20Modern Democracies (New York, 1921), vol. I, ch. rv. 
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the supporters of the party in power often forget the constitutional implica- 
tions of the fact that now the enfranchised people are themselves the gov- 
ernment. These are, however, occasional, and it is to be hoped temporary, 
lapses ; and, in due course, it may be expected that the press and the plat- 
form will be normally divided among the three natural sections—pro- 
government, anti-government, and independent. 

It is more than two years since the new constitution commenced and 
sufficient evidence of its working in the purely provincial field has been 
gathered to warrant a few general observations. The Act has placed on 
the governors certain special responsibilities*' such as the prevention of 
grave menace to peace, protection of minorities and services, safeguarding 
of the interests of backward areas, and a few others. The governors have 
till now got on so well with their popular advisers that as yet not a single 
case has occurred for the exercise of these powers. As with the preroga- 
tive powers of the British crown, the best service of these special powers 
is not so much in their exercise as in the influence that the prospect of their 
use has on official policy. Financial difficulties and constitutional checks 
have produced a chastened effect on provincial administrations even where 
these have been formed of either communal or political extremists. 

The lack of sufficient resources to implement a vigorous policy of 
beneficent services has had unexpected repercussions on the social legisla- 
tion of certain provinces. Instead of giving the peasant lower taxation 
and better services, the temptation has been too great to help him to escape 
a large part of his debt or to gain more rights in land taken on lease. This 
is to an extent a very natural tendency, and the reorganization of political 
forces in India on lines of economic interest can be confidently expected 
as soon as the substance of power in the central government is transferred 
to the representatives of the people. In so far as there has yet been no 
breakdown of the constitution, provincial autonomy has proved a success. 
It would, however, be wrong to claim as a distinguished British parlia- 
mentarian has done that “If provincial autonomy were the only question at 
issue, one would say that the Act had been a great success.”** 

The least that must be said about a remark like this is that it is too 
early to pronounce a judgement. Both sides in the constitutional field 
—forces of Indian nationalism organized chiefly in the national congress 
and those of parliamentary supremacy represented by the governor- 
general, governors, and the European members of the superior services— 
are still sitting on the fence, or at best are doing an occasional preliminary 

21S, 52, Government of India Act, 1935. _ 


22Lord Lothian’s statement on the working of the Indian Constitution, in The 
Times, March 17, 1938. 
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sparring. The big constitutional fight, as everybody knows, is with regard 
to the federation. Whereas the representatives of British authority, perhaps 
with the passive acquiescence of some Indian conservatives and vested 
interests, are hoping to limit the scope of nationalist influence by means of 
the conservative influence of the princes’ nominees and the reserve powers 
in the constitution, the leaders of nationalist India are preparing by all 
means, constitutional and otherwise, ranging from internal sabotage to 
direct action, to thwart the federal scheme. Their objection is prominently 
aimed at two features of the proposed federation which have from the first 
appeared to need a good deal of special justification. 


THE INDIAN STATES 


Such of the Indian states as join the federation will have a right to 
nominate members to the upper and lower federal chambers. As the states’ 
constitutions are as elastic as medieval monarchies, the states’ representa- 
tives will represent nobody but their masters and will not be free agents 
in fact, even though they may be so in law, in their capacity as members. 
As a substantial percentage of both the houses, as much as forty per cent 
in the federal upper chamber, is to be occupied by states’ members, it is 
legitimately feared that constitutionally as well as politically they would be 
a heterogeneous element. The position of the governor-general as the 
representative of the paramount power will, it is feared, enable him to use 
the states’ representatives as a substitute for the present official and nomi- 
nated bloc. Both the statutory commission and the joint parliamentary 
committee have recorded their conviction that the official bloc frustrated the 
realization of responsibility in the provinces. It is feared that the same 
may surely happen with the federation on account of the states’ representa- 
tives, if they are to be nominees of their rulers. 

The case against the principle of nomination of representatives on such 
a large scale is, of course, unanswerable. It is true that parliament cannot 
bring pressure on the states to liberalize their constitutions, but it is 
equally true that, without the toleration and support of the agents of 
parliamentary authority in India, the states would not be able to withstand 
the influence of liberalizing movement in the whole of India. Taking 
advantage of the establishment of popular rule in the provinces and 
encouraged by the comparative neutrality of the paramount power, political 
movements have latterly been started in most states. They have met in 
some cases with very encouraging success, while in others they have been 
visited with the usual weapon of startled autocracy—repression. It does 
not require much political foresight to predict that the days of irresponsible 
rule in state territories are numbered. This is especially the case as 
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latterly** the national congress and other political bodies have interested 
themselves in, and, have in fact directly aided, even extreme measures of 
political agitation in state territories. 

The repercussions of these somewhat unexpected developments will be 
varied, but the immediate result is to create an atmosphere of general 
unsettlement, in which not only, the fruition of the federal scheme but even 
the continued smooth working of provincial governments would be en- 
dangered. The opposition to the federal provisions of the new constitution 
is, if anything, even more deep-rooted in respect of the restrictions that it 
places on the military, financial, and economic powers of the new federal 
government. Neither the statutory commission nor the joint committee 
of parliament has a word in favour of diarchy; and yet, by reserving 
defence and foreign relations to the personal control of the governor- 
general and by endowing him with special powers of intervention and 
control in economic affairs, the same unnatural and undemocratic régime 
is sought to be perpetuated in the central government of the country. With 
the leaders of Indian opinion on whom will fall the responsibility to shape 
the course of political events this is not merely a matter of constitutional in- 
congruity, though even in that respect the situation is an impossible and 
an unjustifiable one. 

As has been already observed, the interest of most Indians in their 
politics extends no further than their grievances. These grievances are 
mostly economic and administrative. Whether it is a proposal to help the 
agriculturist by assuring for his crops a remunerative price, or of helping 
the industrialist to withstand foreign competition, or to provide for the 
nation’s youth in civil and military employ, the restrictions of the new 
constitution are bound to stand in the way. Even the further progress of 
provincial governments along paths of constructive and beneficent activities 
depends on the close co-operation of the central government in these very 
fields which are ultimately reserved for the control of the governor-general. 
Not even the most moderate and most communal of leaders** are prepared 
either to bless or to work the federal constitution in its present form. 


23]It is of interest to note in this connexion that Mr. Gandhi, the eminent Indian 
leader, along with his aged wife and some of the front rank congressmen had recently 
partaken in movements actively defying the laws of states’ governments with a 
view to compel them to liberalize their systems of administration. 

24Joint Memorandum submitted by the British Indian delegation to the Joint 
Parliamentary Committee on Indian Constitutional Reform, November 1938. The 
delegation contained not a single extremist politician and out of its twelve members, 
all selected by government, five were Mohammedans, four Hindus, and one each from 
the Parsi, Sikh, and Anglo-Indian community. This delegation almost unanimously 
disapproved of the restrictive provisions of the proposed Government of India Bill. 
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CONSTITUTIONAL DEADLOCKS 


The prospect for the present is, therefore, uncertain, even gloomy; 
and all the troubles are not in reference to the federal part of the constitu- 
tion. At least on three important occasions a first-rate constitutional crisis 
has been created in the provinces during the last two years. As early as 
April 1, 1937, when the provincial part of the new constitution went into 
operation, a serious crisis arose on account of the refusal of the congress 
party to assume responsibility of government in provinces where its 
members formed a majority in the legislature. The influence of this party 
now extends to nine out of eleven provinces, and any action on its part 
means a serious and organized attack on the constitution. The working 
committee of the congress, which is in the nature of a committee of leading 
representatives of the congress from all the provinces, demanded an 
assurance from the governors in the first instance and from the British 
government in the. last, that the special powers of intervention and over- 
riding vested in the provincial governors by the Constitution Act shall 
not in practice be used for the constitutional activities of their ministers. 
On the face of it, such a demand was outside the scope of the Act, and 
many wondered at the apparent lack of constitutional knowledge evinced 
by prominent congress leaders. 

The controversy at bottom was, however, not constitutional in the 
narrow sense of the term. Leaders of congress and especially the virtual 
dictator of congress opinion, Mr. Gandhi, who is technically not even a 
member of the congress and who publicly acknowledged that he had not 
even read the Government of India Act, knew full well that the British 
statesmen would at that moment value the smooth initiation of the con- 
stitution sufficiently high to broaden in fact, though not in law, the scope 
of free ministerial action. The congress demand drew forth a number of 
explanations and declarations from British authorities. Provincial gov- 
ernors, the governor-general, and the secretary of state came out with 
utterances which, while they showed up the constitutional weakness of 
the congress claim, did nevertheless offer assurances of peaceful and 
honourable association with the ministers. The sequel of this event was 
the forming of ministries by congress in the provinces where they had a 
clear majority, and where minority cabinets had in the meanwhile been 
formed. This incident was taken to have ended in a substantial victory for 
both sides even by such a journal as the Manchester Guardian.® If the 

25“The Indian public has been so educated in the implications of the Governor’s 
special powers that there is no doubt that the latter will be much more chary of 


making use of them than they would have been had Congress taken office immediately 
after its electoral victory” (Manchester Guardian, June 25, 1937). 
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provincial governors have been on the whole restrained in their relations 
with the ministries, the credit for the situation must to some extent be 
given to the initial congress demand, which must be said to have created 
a convention not contemplated so explicitly by the Act. 

On two other occasions the agents of the British government, because 
such they essentially are, came into conflict with provincial ministries, 
which of course were congress ministries. In the united provinces and in 
Behar, the ministers had proposed the release of political prisoners en 
masse. Many of these prisoners were convicted by competent judicial 
authority for crimes of violence, and it was feared, especially by the 
adjacent province of Bengal, which had a non-congress ministry, that such 
indiscriminate release would endanger the security of the realm.’ The 
governor-general, having been appraised of the situation, issued orders to 
the governors concerned to refuse to accept ministerial advice in this 
respect. The reality of the ministers’ field of responsible action was at 
stake. It was widely felt that, with all its potential dangers, this was a 
field where a responsible minister must be allowed to act normally. It was 
also felt that the governor-general’s intervention in this matter was in 
excess of the implied power to secure prevention of grave menace to peace 
and tranquillity conferred upon him by s. 126 (5) of the Government of 
India Act, 1935. The congress ministries threatened to resign and the 
parent body offered to take up the struggle. Ultimately an assurance was 
conveyed to the ministers that, if they put up the cases for release as 
individual acts of pardon, the governors would not interfere with their 
discretion. This was an even more pronounced victory for the popular 
party, and it did constitute an important precedent. 

Very soon on another matter a congress ministry scored a point. In 
Assam, the permanent governor was due to go on leave, and the govern- 
ment of India was sufficiently tactless to appoint a civil servant in the same 
province to the temporary vacancy thus created. There has always been 
a very strong feeling in India against the appointment of civil servants to 
governorships, especially in the era of parliamentary government. The 
constitutional impropriety of promoting a civil servant to the post of the 
head of the state who has to deal on altogether different terms with 
ministers was so great that the congress ministry in the province refused 
to carry on if the appointment was actually carried out. The sympathy of 
all sections of opinion was on this occasion on the side of the ministers. The 
governor-general realized the mistake in time. Authoritative assurances 
that the step would not be repeated were given, and, the old incumbent 
cancelling his leave, the appointment in the case of Assam did not take 
effect. 
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FEDERATION 


It will be seen from these instances that it is misleading to say that 
provincial autonomy has proved a success or that its course has been 
smooth. The Constitution Act and especially its spirit have been found 
to be incompatible with the requirements of responsible government. The 
financial limitations on the activity of provincial governments have been 
great. To add to the feeling of dissatisfaction the federal scheme has 
provoked wide, if not universal, condemnation. In a way, greater contact 
between states and provinces is the natural corollary of the geographical, 
economic, and political conditions in India. But the unnatural forcing of 
the pace, on account of Great Britain’s desire to weight the federal structure 
with the rulers’ ballast, has diverted from their normal bent the outlooks 
both of state and British Indian politicians. At heart, all-Indian politicians 
are federationists; and, now that the federal constitution is legislated by 
parliament, criticism centres on its most objectionable features. 

In view of the growing strength of popular agitation and of the sweep- 
ing successes won by the congress at the British Indian polls, the states are 
less enthusiastic about federation than they ever were. In this matter they 
will naturally be led by the advice of the paramount power, which is 
primarily responsible for the protection of the states. It is found to be 
increasingly difficult to make this protection available through provincial 
governments, as the latters’ composition is now different from that of the 
bureaucratic central government. The conflict can only be resolved by 
uniting the three administrations—provincial, state, and central, on a 
common federal footing. As this cannot be achieved except with the 
co-operation of British Indian opinion, an attempt is now going on to see 
how far the claims of that opinion can be met within the terms of the 
present Act. 

Almost all provincial legislatures, who form the electorates for the 
proposed federal assembly and council, have adopted resolutions disapprov- 
ing of the federal scheme. The prospect of overcoming this opposition by 
means less drastic than convening a constituent assembly and altering the 
law of the constitution itself is not altogether very bright. The princes, 
especially the biggest among them, are by no means eager to toe the line of 
democracy, at any rate without a legitimate struggle for the preservation 
of their authority. The insistence of British Indian opinion on getting 
immediate and full control of economic, military, and administrative policy 
is incompatible with the intentions of parliament. Recent changes®* in 





26The Indian national congress has a “left” and a “right” wing. The latter is 
more accommodating to vested interests and is at least professedly committed to 
following only peaceful means. The “left” wing, on the other hand, is more radical 
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the controlling authority of the national congress have definitely strength- 
ened the extremist forces in the country. Already exasperated by the 
intransigent attitude of the princes, the governor-general has taken advan- 
tage of the opening of the German war to suspend federal talks with them. 
When the prospect of peaceful political life is so uncertain as it appears 
to be for the moment, any discussion of the merits of the federal scheme 
is bound to be unreal. Not only is the scheme in itself unsound, but, given 
the forces now at work in the country, it is bound to receive opposition 
from all sides. 

. Students of American federalism are apt to read into this general dis- 
favour only a confirmation of the real balance of interests. This, however, 
would be a mistake, as opposition to the federal scheme is based not on 
sectional but national grounds. For many parts of the working of the new 
constitution the experience hitherto gained points to the conclusion that 
unless the process of the transfer of power from British to Indian parlia- 
ments is completed, the normal working of the constitution is impossible. 
Concentration on the idea of what is called the national struggle helps to 
keep together what are essentially contradictory tendencies. A balance 
between diverse economic and territorial interests can only be established 
after the nation attains full “dominionhood.” It must be admitted that the 
policy of parliament has in this respect been guided by statesmanship and 
good sense. But, presumably, owing to the pressure of extremists on the 
British side, the constitution that has actually been produced shows a spirit 


of hesitancy and a toleration of inherent incompatibilities which are fatal to 
the success of the Act. 


PROSPECTS 


Even such experience of the working of the Act as has now been gained 
has given ground for a good deal of assurance and not a little caution. 
As pointed out, the electorate seems to have awakened to its normal posi- 
tion of supremacy in a popular constitution. The new legislatures have 


both in its objectives and methods. Mr. Gandhi is generally associated with the 
“rightist” element, though his influence extends to all sections. Recently a contested 
election for the presidency of the congress resulted in the re-election of the Bengal 
“leftist” leader, Mr. Subhash Chandra Bose. Mr. Gandhi and his friends had openly 
thrown their weight against the re-election of the president in office. Mr. Bose is 
uncompromising in his opposition to the proposed scheme of federation and is, on the 
whole, critical of the policy of parliamentary activity in the provinces. His views on 
these subjects will be found in an article contributed by him to the Modern Review 
(Calcutta) for August, 1937. Mr. Gandhi, however, retained sufficient influence with 
the congress organization to make it inevitable for Mr. Bose to resign. The left thus 
dethroned from power exercises influence in shaping rightist policy. The halting 
nature of congress’s attitude towards the war is largely due to leftist pressure. 
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made a commendable attempt to translate into practice their election 
pledges. They have tried to rule with firmness and understanding. Though 
occasional murmurs of an internal weakening are heard, the relations 
between the popular ministries and the permanent services, which still 
continue to be recruited and controlled by the secretary of state, are such 
as to reflect credit on either side. Given an early resolution of the conflict 
for a more democratic federal structure, there is hope that with greater 
experience the provincial constitutions will tend to yield better results. 

Some undesirable tendencies in the working of the provincial constitu- 
tions have already been revealed. Political conditions in India tend to 
discourage the organization of balanced parties. On the one hand there 
is the Indian national congress which attracts to itself not only all the 
virile elements in public life but also, since the congress has assumed 
political power in many provinces, less bona fide elements. The object of 
the body as a whole is to wrest political power from Great Britain by all 
peaceful means and till this object is attained the congress is itself like a 
parliamentary body. In fact the organization of the congress extends to the 
remotest villages, and from bottom to top it is as near a parallel govern- 
ment as any political body in this country is ever likely to be. Every 
politically conscious Indian, unless he is communally or sectionally minded, 
tends to be attracted by the congress organization. A host of other parties 
run their candidates at election, but they have no cohesion among them- 
selves, and, excepting the provinces with a strong Muslim majority, “one 
party” conditions come to prevail. For the successful working of democ- 
racy, among other things, balanced party conditions are needed. There 
is no prospect, at any rate till the full transfer of power has taken place, 
of such conditions obtaining in India. 

Another tendency, the further progress of which must be carefully 
watched, is towards the exercise of extra-constitutional control over 
ministries and legislative parties. This tendency is most prominent in the 
case of the congress party, but is not absent from other parties. In the 
special conditions of India, as that of any continental federation, the unify- 
ing force of party organization is very much to be desired. The fissiparous 
tendencies inherent in federalism can hardly be held in check in the absence 
of strong national parties. What deserves anxious watching in the growth 
of centralizing forces in the congress party is not, therefore, their unifying 
efforts. These are not only tolerable but welcome. A more doubtful 
tendency is towards narrowly restricting the freedom of action of ministers 
and even members of the legislature. The responsibility of the ministers 
is primarily to their legislatures and of these latter to the electorate. The 
party machine can help to keep up the tone and devotion of their adherents 
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in the legislature, and can convey to them the real state of public feeling in 
the country. In India, where public opinion is as yet not sufficiently 
instructed, articulate, or free, there is a real danger of the growth of extra- 
constitutional rule exercised by the almost demagogic power of a group 
of popular leaders. According as these unconstitutional influences happen 
to be “rightist” or “leftist,” fascist and soviet practices will tend to emerge. 
In fact there is already in India open talk, among congressmen and others, 
of such tendencies which require to be very closely watched if the infant 
democracy is not to be strangled before it attains manhood. 


CoNCLUSION 


The movement of national renaissance in India has now reached a stage 
at which further needs of economic, cultural, and social progress demand 
a mechanism of collective thought and action which will be adequate for 
the purpose. The new constitution of India is based on a hesitant appre- 
ciation of these forces and hence it is overloaded with safeguards and 
reservations. The experience of provincial autonomy has shown that 
before powerful and organized political pressure these safeguards break 
down and only result in undermining authority. The limitations of pro- 
vincial action to attain the purposes of national progress have been realized, 
and a determined attempt to get the federal structure more democratically 
organized is being made. While it is not impossible that this attempt will 
keep to the well-beaten path of constitutional agitation, it is more probable 
that an attempt will be made to use the opportunities offered by the pro- 
vincial part of the new constitution as a lever for expanding the scope of 
democratic action in the federation. If this happens, the normal function- 
ing of the whole constitutional machinery will be rendered doubtful over 
a large part of India. 

The country is passing through an acute period of transition, and, until 
the issue of federal power is settled to the satisfaction of all the political 
parties in the country, the creation of healthy constitutional practices is 
bound to be postponed. It may be that during the war period some 
constitutional makeshift with regard to the centre might be attempted. The 
experience of the new constitution hitherto gained warrants the belief, 
however, that, under a better permanent dispensation with regard to federal 
structure, India will acquit itself in the political and constitutional field in 
a way worthy of the best traditions of British democracy. When that stage 
of political evolution is reached the Commonwealth of British Nations will 
have been transformed into a commonwealth of liberty loving nations, to 
which even non-British nations may consider it a privilege to belong. 


Willingdon College, D. G. Karve 
University of Bombay. 








THE INDIAN STATES IN THE INDIAN FEDERATION 
A JURISTIC VIEW 


I 


"THE learned editor of this JouRNAL has honoured me with an invitation 

to contribute an article on the Indian constitution. In accepting this 
invitation, the theme on which I propose to write is the place of the Indian 
states in the Indian federation—present and prospective—present, as 
envisaged by the Government of India Act, 1935, and prospective, as it 
will shape in the free India of the future. Of the main features of the 
federal polity contemplated by the India Act, 1935, and of the position of 
the Indian states in that polity, I can write with a great deal of definiteness. 
But, it is obvious, I am not on so sure a ground when I attempt a sketch 
of the place of these states in the India of tomorrow. I have, perforce, to 
take a peep into the future and visualize how these Indian states will be 
made to fit into the structure of a free federal India. It is always difficult 
to prophesy on any matter ; and in the sphere of politics it is even more so. 
Nevertheless, I have essayed this difficult task, as, whatever may be the 
ultimate shape of the Indian federal constitution of the future, it is certain 
that India will, at no distant date, be called upon to frame a constitution 
which will make concrete her aspiration of becoming a free and united 
federal India. I have thought that any contribution that I may make to the 
solution of the problems which India will have to face in the near future 
may not be altogether unhelpful. Democracy is now confronted with a 
crisis unparalleled in history. If India is to stand, as part of a united 
British Commonwealth along with the other democratic countries of the 
world, as a great bulwark against the rising tide of reactionary forces so 
prominent today, it can only be as a self-respecting and willing India, 
voluntarily associated as a free partner with the other great nations of the 
British Commonwealth, and not as a country accorded an inferior status 
and assigned a subsidiary role. It is no longer possible to expect India to 
take a subordinate place in the British Commonwealth. In the treatment 
of the subject which I have selected, I shall give greater prominence to 
the legal issues, subordinating political problems, as far as possible. Of 
course, in the discussion of constitutional issues it is not always easy to 
keep law and politics apart, as both of them have a common background 
in the life of the people. My main attitude and approach to the subject 
will, however, be legalistic. 
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The sub-continent of India, extending from the Himalayas in the 
north to Cape Comorin in the south, has an area of 1,570,000 square miles 
and a population of 340,000,000. Though from the standpoint of geography 
India is one and indivisible, politically speaking there are two Indias: 
British India subject to the legislative supremacy of the parliament at 
London and Indian India of the princes which, though under the suzerainty 
of the British crown, is in no way amenable to the legislative control of 
the British parliament. British India, which now comprises eleven gov- 
ernors’ provinces and six other small areas which owing to certain special 
circumstances are administered separately by the governor-general acting 
through chief commissioners, has a total area of 820,000 square miles and 
a population of 260,000,000. The Indian India of the princes comprises 
562 separate principalities with an aggregate area of 700,000 square miles 
and a total population of 80,000,000. These Indian principalities are of 
varying sizes, populations, and degrees of importance. The only common 
feature which they share is that their territories do not form the dominions 
of his majesty so as to come within the direct legislative jurisdiction of 
the British parliament, though all of them are subject to the suzerainty 
of the British crown. This position has been made clear by the privy 
council in the case of Hemchand v. Chhotamlal. At one end of the scale 
is the great state of Hyderabad which has an area of 82,700 square miles 
and a population of 14% millions. At the other end are a few petty feudal 
fiefs with areas of a few square miles and populations of a few hundreds. 
That small fiefs were able to survive at all in their present form is one of 
the curiosities of history. They are necessarily in a position of unstable 
equilibrium and their natural political destiny, especially that of the 
numerous fiefs in Kathiawar, seems to lie in their coalescing into bigger 
units. In the course of the discussion on which I am going to embark, I 
shall have in view only the bigger units which are classified as states and 
which have and exercise almost complete “internal sovereignty” within their 
territories. According to the classification made by the Indian States Com- 
mittee, 1928-9, which was presided over by Sir Harcourt Butler, 235 of 
the 562 Indian principalities come under the category of states while 327 
are grouped together under the heading of “estates, jaghirs and others.” 

Before sketching the main features of the Indian federation envisaged 
by the Government of India Act, 1935, I shall attempt a short account of 
the constitutional position of the Indian states vis-a-vis the British govern- 
ment. Without a proper appreciation of their constitutional position, their 
place in the structure of the Indian federation cannot be clearly understood. 

According to writers on jurisprudence, an independent sovereign state 


1[1906] A.C. 212. 
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must possess three essential characteristics. A state must have a defined 
geographical situation. It must represent a society of human beings 
organized to function as a political unit. It should be capable of exercising 
unquestioned sway over its own inhabitants and owe no allegiance to any 
human superior and be independent of all external control. Sir Thomas 
Holland observes : 

Every State is divisible into two parts, one of which is sovereign, the other 

subject.... The sovereignty of the ruling part has two aspects. It is “external,” 

as independent of all control from without; “internal,” as paramount over all 

action within. Austin expresses this, its double character, by saying that a 

sovereign power is not in a habit of obedience to any determinate human 

superior, while it is itself the determinate and common superior to which the 
bulk of a subject society is in the habit of obedience.? 

The two aspects of sovereignty referred to by Austin in the passage 
above cited may, for the sake of convenience, be referred to as “external 
sovereignty” and “internal sovereignty.” Now it is obvious that, for a 
state to be designated an independent sovereign state, these two aspects 
of sovereignty must co-exist. I may mention, at this point, that the 
Indian states have, without exception, parted, in favour of the British 
government, with their external sovereignty. They cannot declare war 
or conclude peace with any power, local or foreign. Indeed, they have 
even been debarred from communicating with any of the foreign states 
directly. So strict was this rule that, as pointed out by the Indian States 
Committee, 1928-9 (at p. 27 of their Report), until the close of the last 
century the British government acted for the states not only in their rela- 
tions with foreign countries, but also in relations with one another; but 
circumstances in the present century have relaxed the rigour of this pro- 
hibition and have led to some intercommunication between the states. 
Certain vital consequences flow from the fact of the states having sur- 
rendered their external sovereignty in favour of the British government. 
The states have no place in international life. When the subject of an 
Indian state travels abroad he is placed on a par with a British Indian 
subject and enjoys the protection which is accorded to the latter. They 
cannot cede, sell, exchange, or part with their territories to other states 
without the sanction of the British government. In matters connected 
with the defence of the country the princes are under an obligation to 
comply with all the reasonable demands of that government calculated to 
further that end. 

According to the view of Austin, sovereignty cannot be divided without 
destroying it in that process. If we adopt the Austinian conception of 
sovereignty as the basis of judgement, then, the Indian states cannot be 


2Jurisprudence (ed. 13), at pp. 49-50. 
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described as sovereign at all, as they have all been deprived of a very vital 
attribute of sovereignty, namely, the right to act untramelled in relation 
to other states. Whatever may be the position from the standpoint of 
philosophical theory, I think, the more reasonable and practical view of 
the matter is that sovereignty, especially if we look upon it as a bundle of 
powers, is capable of division. Sir Henry Maine is a great exponent of 
this view. In his minute on Kathiawar in 1864, he has observed as follows: 


Sovereignty is a term which, in international law, indicates a well ascertained 
assemblage of separate powers or privileges. The rights which form part of the 
aggregate are specifically named by the publicists who distinguish them as the 
right to make war and peace, the right to administer civil and criminal justice, the 
right to legislate and so forth. A sovereign who possesses the whole of this aggre- 
gate is called an independent sovereign; but there is not, nor has there ever been, 
anything in international law to prevent some of those rights being lodged with 
one possessor, and some with another. Sovereignty has always been regarded as 
divisible. ... It may perhaps be worth observing that according to the more pre- 
cise language of modern publicists “sovereignty” is divisible, but independence is 
not. Although the expression “partial independence” may be properly used, it is 
technically incorrect. Accordingly, there may be found in India every shade and 


variety of sovereignty; but there is only one independent sovereign—the British 
Government. 


There are judicial dicta of very high authority to support the view of 
Sir Henry Maine. In the case of Duff Development Company Ltd. v. 
Government of Kelantan and another,* Viscount Finlay, in discussing the 
status of Kelantan, a state in the Malay peninsula under the protection of 
the British crown, made the following interesting observations : 


The question put was as to the status of the ruler of Kelantan. It is obvious 
that for sovereignty there must be a certain amount of independence, but it is 
not in the least necessary that for sovereignty there should be complete 
independence. It is quite consistent with sovereignty that the sovereign may in 
certain respects be dependent upon another power; the control, for instance, 
of foreign affairs may be completely in the hands of a protecting Power, and 
there may be agreements or treaties which limit the powers of the sovereign 
even in internal affairs without entailing a loss of the position of a sovereign 
Power. In the present case it is obvious that the Sultan of Kelantan is to a 
great extent in the hands of His Majesty’s Government. We were asked to 
say that it is for the Court and for this House in its judicial capacity to decide 
whether these restrictions were such that the Sultan had ceased to be a sovereign. 
We have no power to enter into any such inquiry. The reply of the Colonial 
Office to Master Jelf on October 9, 1922, states that Kelantan is an independent 
State in the Malay Peninsula and that the Sultan is the sovereign ruler, that 
His Majesty’s Government does not exercise or claim any rights of sovereignty 
or jurisdiction over Kelantan and that the Sultan makes laws, dispenses justice 


8[1924] A.C. 797, at p. 814. ; 
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through Courts, and, generally speaking, exercises without question the usual 
attributes of sovereignty.* 


Bearing these observations in mind we might ask whether these Indian 
states are entitled to be regarded as sovereign principalities or not. The 
answer, I would venture to say, is in the affirmative. Although, as we 
have already seen, they have all been deprived of their external sovereignty, 
they possess internal sovereignty in almost full measure. For reasons 
which I shall mention hereafter it would be difficult to maintain that their 
internal sovereignty is complete. Such a claim cannot be advanced even 
in respect of the biggest and most influential of these states—namely 
Hyderabad. Now, apart from this reservation we may proceed on the 
basis that they have and exercise practically full internal sovereignty. The 
reasons are clear. They enact their own laws. They impose their own 
taxes. They dispense their own justice. There is no appeal from the 
decision of the state courts to any tribunal situate beyond their frontiers. 
In fact, they exercise all those powers and perform all those functions in 
their territories which modern civilized states all the world over exercise 
and perform. 

And yet their internal sovereignty cannot be regarded as complete. In 
discussing this question, I shall not enter into details but shall confine 
myself to broad features. The British government intervenes in cases of 
disputed successions; and, in fact, every succession to rulership of an 
Indian state requires its recognition. Indeed, as a dispatch of 1881 has it, 
“it is the right and duty of the British Government to settle successions in 
subordinate States. Every succession must be recognised by the British 
Government, and no succession is valid until recognition has been given.’” 
The British government also intervenes in the interests of the subjects in 
cases of gross misrule. It may be pointed out, in this connexion, that this 
right is exercised by the British government in its capacity as paramount 
power in the larger interests of the subjects of Indian states and quite 
independently of the provisions of treaties entered into with the states and 
sometimes even in derogation of their terms. The British government, 
again, settles disputes that may arise as between the states inter se or as 
between a state and a British Indian province or a state and the central 
Indian government. One important class of disputes in which the British 
government has acted as the final arbiter is that relating to the sharing of 
the waters of a stream which flows through the territories of an Indian 

*This is a decision of the house of lords. Observations to the same effect are 
to be found in a case decided by the English court of appeal, The King v. The Earl 
of Crewe: Ex parte Sekgome, [1910] 2 K.B. 576, at pp. 619-20 (per Kennedy L.J.). 


5Parl. Papers, 1890-91, no. 392, p. 13: Cited in the Cambridge History of India, 
vol. vr, pr. 496-7, 
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state and a neighbouring British Indian province. Of course, in all such 
cases the British government takes the advice of a competent expert 
tribunal constituted ad hoc, but the ultimate decision rests on its own 
authority. Again, there is a type of extra-territorial jurisdiction exercised 
by the British government in the territories of Indian states which militates 
against the notion of these states being regarded as fully sovereign even in 
their own internal affairs. At the moment, I am not considering those 
classes of extra-territorial jurisdiction exercised by the British govern- 
ment in the Indian states which depend upon the consent of the rulers 
concerned, as for example the jurisdiction exercised in respect of strategic 
or main railway lines which pass through the territories of a number of 
states, or in relation to civil and military stations which are constituted 
out of Indian state territories. In such cases the sovereignty of the Indian 
state continues to exist in relation. to those areas though in a dormant 
condition until it will begin to function again when they are restored to 
the states concerned. I am rather thinking of a category of extra-territorial 
jurisdiction in respect of which the consent of the ruler—either express or 
implied—is not involved at all. The British government has put forward 
the claim that offences committed by European British subjects in an 
Indian state territory should be tried by its own courts and not by the 
tribunals of the state in which the offences are committed. If we remember 
that no principle of law is better established than that “each person who is 
within the jurisdiction of the particular country in which he commits a 
crime is subject to that jurisdiction,’”*® this extra-territorial jurisdiction 
exercised by the British government is not only unfair but also a serious 
infraction of the internal sovereignty of the Indian states. All these inroads 
on the internal sovereignty apply to all states, big and small. They are 
in no way dependent upon the texts of any treaties. Indeed, it has some- 
times happened that the specific covenant of a written engagement has 
been deliberately ignored, as in the case of the state of Bhopal, where, 
extra-territorial jurisdiction over European British subjects has been 
assumed by the British government in spite of Article 9 of the Bhopal 
Treaty of 1818 which provides that “the Nawab and his heirs and 
successors shall remain absolute rulers of their country, and the jurisdic- 
tion of the British Government shall not in any manner be introduced into 
that Principality.” In view of these circumstances I think the position is 
perfectly clear that the Indian states are not in full enjoyment even of 
internal sovereignty. 


Although the Indian states have surrendered their external sovereignty 
in favour of the British government and although they have permitted, 





®The Queen v. Ganz, (1882) 9 Q.B.D. 93, at p. 100 (per Pollock B.). 
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either expressly or otherwise, limitations being imposed on the exercise of 
even their internal sovereignty, they still retain so many of the attributes 
of sovereignty that, if we adopt the test laid down by Viscount Finlay in 
the case already cited Duff Development Company Ltd. v. Government of 
Kelantan,’ they may be regarded as sovereign states. When I speak of the 
sovereignty of the states I use that term as equivalent to the autocratic 
powers of its rulers. The political development of the states has not 
reached such a stage as would justify our identifying the sovereignty of 
the states with the sovereignty of their peoples. 

Such is the constitutional position of the Indian states vis-d-vis the 
3ritish government. Before I take up for consideration the position of 
these states in the Indian federation as envisaged by the Government of 
India Act, 1935, it is necessary to advert to a factor of great importance 
which has now begun to operate with vigour and which promises soon to 
democratize the governmental machinery in the states. I have in view the 
steady pressure exerted by popular movements against autocracy in the 
states. The people of these states are becoming more fully conscious of 
their rights and will not feel satisfied until political power has passed 
effectively to their hands from the hands of their rulers. Many of these 
states have their boundaries adjacent to the British Indian provinces. 
Across the border, in British India, the recently-formed governors’ prov- 
inces, the representatives of the people are occupying the seats of power. 
Every lover of democracy will feel heartened at the efficient way in which 
the popular governments are working in all the eleven British Indian 
provinces. Now it is only natural for the people of the Indian states who 
have intimate ties, cultural, economic, and racial, with the adjacent British 
tracts to feel that, if their brothers and sisters on the other side of the 
border are free to govern themselves as they think best through their 
accredited representatives, then, they also should have the same freedom 
to control their own destiny. And who can deny or resist these natural 
aspirations of the Indian states people? Signs are not wanting that the 
landslide in favour of popular governments in the states has begun. In 
the small but progressive south Indian state of Cochin, a minister re- 
sponsible to a predominantly elected legislature has recently begun to 
administer certain departments of government, like public health, co- 
operation, and rural advancement. I set no very great value on the 
quantum of power which has come into the hands of the people under the 
new Cochin reforms—the power transferred to popular control is really 
very insignificant—but I value these reforms more as an indication of 
what is to come hereafter. A breach in the ramparts of autocracy has 


7[1924] A.C. 797. 
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been effected, and it is only a question of time when the citadel of power 
will fall into the hands of the people. In the state of Mysore—which is 
admitted to be one of the most advanced and progressive in India—a com- 
mittee appointed by the government is now engaged in the formulation of 
a scheme for the reform of the constitution of the state. If I read the signs 
of the times rightly, the people of Mysore will before long have a constitu- 
tion which will give to them effective control over their own destiny. And 
what happens today in the south Indian states—they are in fact the most 
ripe among the states for popular governments—will happen in the other 
states in India tomorrow. Instead of the sovereignty being vested in the 
ruler who may exercise it benevolently or otherwise, we shall soon have 
the legal sovereignty transferred to the ruler acting in conjunction with an 
elected legislature and the political sovereignty transferred to the people. 
It is no distant prospect. And from present indications it seems likely that 
this process will be completed in all the states in the course of a few years. 
Then the sovereignty of the states will have passed on from the rulers to 
their peoples. 


II 


The federal state which is going to come into existence as a result of 
the new constitutional changes is not the creation of the Indian people. 
In other parts of the world when separate communities have agreed to 
combine and set up new central governments over themselves, the sanction 
for such federal unions has to a large degree come from their peoples. 
In such cases these units part with some of their sovereign powers in 
favour of the new central government and the constitution which they have 
formulated defines their respective spheres of operation. The case of the 
United States of America is a notable instance in point. In the case of 
states or provinces which are colonies directly under the British crown, 
although the formal legal sanction for the federal union takes the shape of 
an act of parliament, the federal instrument of government is in broad 
outline the handiwork of those federating states or provinces. The Com- 
monwealth of Australia Constitution Act, 1900, under which the federal 
commonwealth of Australia was established and the British North America 
Act, 1867, which brought into existence the federal Dominion of Canada, 
are cases which illustrate in some measure the second type of federal 
union. But the point I wish to emphasize is that in all such cases it is the 
people of the federating communities who have mainly determined the 
nature and functions of the new federal organism which they have initiated 
and desired. Now the Indian federal orga. _. is not the creation of the 
Indian people, whether of British India or the Indian states. So far as 
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the people of the Indian states are concerned, their very existence has been 
ignored in this vitally important matter of the future governance of their 
country. Their rulers and their nominees have claimed to represent their 
interests in the various conferences which were convened by the British 
government to work out the details of the federal constitution of India. 
It is true no doubt that, so far as British India was concerned, a number of 
British Indians were called into consultation by the British government in 
the formulation of proposals to serve as a basis for parliamentary legisla- 
tion. But nobody can say that the persons so summoned were the 
accredited representatives of the British Indian people, or that the India 
Act, 1935, carries out the wishes of even these persons as to the nature 
and powers of the federal state which they wished to see established in 
India. All that one can say of this Act is that it embodies a plan of 
federal government which the British parliament considered would be 
suitable for India. But no constitution which does not carry with it the 
approval of the majority of the Indian people can be worked with any 
measure of success. And this important consensual element, the new 
Indian constitution lacks. 

We may now consider the important features of the federal polity 
which is sought to be established under the new constitutional arrange- 
ments. The Government of India Act, 1935, outlines a plan of federal 
government in which the eleven autonomous British Indian provinces— 
provinces which hitherto formed parts of the unitary state of British India 
and which have now been broken up by the act of 1935 into autonomous 
units—and such of the Indian states as accept federation will join hands 
and become constituent units of a federal state. Since the Government of 
India Act, 1935, which is no doubt binding on British India, has no 
operative effect on the Indian states, the accession of the latter to the 
federation will take place through the medium of instruments of accession 
to be executed by their rulers and accepted by his majesty. The federation 
will, however, not come into existence until rulers of states, entitled to 
not less than one half of the seats set apart for the states in the federal 
upper chamber known as the council of state, and containing a population 
of not less than one half of the total population of all the states, have 
executed instruments of accession expressing their willingness to enter 
into federal partnership. After this requirement is satisfied, his majesty, 
with the previous approval of parliament, will proclaim the establishment 
of the federation. 

Now the federal central government, curiously enough, has to function 
under the behests of two masters. The departments of defence, external 


affairs, except the relations of the federation and any part of his majesty’s 
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dominions, and ecclesiastical affairs will be under the direct control of the 
governor-general, who will have the assistance of counsellors not exceed- 
ing three in number to administer them. The federal departments, other 
than those mentioned above, will be administered by a council of ministers 
responsible to the federal legislature, though the governor-general will 
have the power to override the opinion of his ministers under special 
circumstances. Quite apart from the very pertinent objection that the 
field of administration cannot be cut up into two portions and that division 
of responsibility between two authorities is unworkable except as a tem- 
porary measure, there is one vital argument against this scheme which 
needs to be stated at this stage. In the discussions which preceded the 
enactment of the India Act, the British statesmen who were in authority 
at the time made pronouncements to the effect that the new Indian con- 
stitution would be so devised as to enable India after a period of transition 
to manage her own affairs in the way in which the other Dominions do. 
Dominion autonomy necessarily involves the full control of the Dominion 
over its fighting services and foreign relations, and without such control 
that status is as unthinkable as the play of Hamlet without the prince of 
Denmark. But the new Indian constitution neither provides for the 
transference of these departments to Indian control after the lapse of a 
transitional period of say ten or fifteen years nor contemplates the carrying 
out of a definite programme of Indianization of the fighting services with 
a view to implement that assurance. India is not likely to work a constitu- 
tion which does not give her full control over all branches of her national 
life after the lapse of a transitional period of ten or fifteen years. 

In other federations it is the general rule for the federal government 
to exercise an identical ambit of authority over all the constituent units. 
But this rule will not hold good in the case of the Indian federation. 
Though the range of powers exercisable by the various federal organs in 
relation to the British Indian provinces will be identical, the same thing 
cannot be said of the Indian states which will enter the federation. Although 
power has been reserved to his majesty to reject the instrument of accession 
of an Indian state whose terms of accession are so restrictive that its acces- 
sion will militate against the main scheme of federation embodied in the act, 
yet, that certain variations—which may vary from one state and another— 
in the authority exercisable by the federal organs in the state will be per- 
mitted is undeniable. For instance there are states which mint coins. 
Hyderabad not only mints coins but issues paper currency. It is stated 
that some of these states insist on the preservation of these rights intact. 
Whether they will be permitted to do so or not I do not know. If they are 
one cannot help feeling that it infringes a principle recognized as essential 
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to a federation that the regulation of coinage and currency should be solely 
vested in the central government. Again, some of the states impose cus- 
toms duties in respect of goods passing across their land frontiers. In a 
fully developed federation the absence of restrictions on the free flow of 
trade among its constituent units is regarded as of prime importance. In 
the recent case of James v. Commonwealth of Australia Lord Wright, 
delivering the judgement of the privy council, has observed as follows: 
The idea starts with the admitted fact that Federation in Australia was intended 
(inter alia) to abolish the frontiers between the different States and create one 
Australia. That conception involved freedom from customs duties, imposts, 
border prohibitions and restrictions of every kind; the people of Australia were 
to be free to trade with each other, and to pass to and fro among the States, 
without any burden, hindrance or restriction based merely on the fact that they 
were not members of the same State.® 
So far as the British Indian wing of the federation is concerned this freedom 
of internal trade is secured by the provision contained in s. 297 of the India 
Act, 1935. In the case of the Indian states, however, it is proposed that 
they should have the liberty to continue to levy internal customs duties even 
after they enter the framework of federation, although the Joint Select 
Committee strongly recommended that the states should gradually substi- 
tute other forms of taxation for these levies.° Although the states who are 
now collecting these duties cannot be called upon to abolish them imme- 
diately and thus throw their budgets out of gear, yet it would seem that it 
should be made a condition precedent to the entry of such states into the 
federation that they should agree to the abolition of these duties within a 
definite and reasonable period after their accession. Far more difficult is 
the problem presented by the maritime states in regard to sea-customs. 
Customs-duties under the scheme of distribution of resources made by the 
India Act, 1935, belongs to the centre. In fact, customs-duties form the 
most important head of revenue of the Indian federal government. As the 
duties collected at all the British Indian ports go to the central exchequer, 
it stands to reason that even maritime states should surrender this source 
of revenue to that exchequer before they can join the federation as con- 
stituent units. In fact the very idea of a federation implies that no 
distinction should be made as between one constituent unit and another 
in regard to the financial burden to be borne by each of them. These duties, 
which will feed the federal fisc, will be expended for rendering services to 
all the units of the federation. In view of these considerations, it becomes 
immaterial where the customs-duties are collected, whether at British 
Indian ports or Indian state ports. They must enure to the benefit of the 
8[1936] A.C, 578, at p. 630. 
®Report of the Joint Committee on Indian Constitutional Reform, vol. I, p. 169. 
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federal chest. The logic seems unassailable. But certain practical con- 
siderations come in the way. The Joint Select Committee recommended 
that the maritime states “should be allowed to retain only so much of the 
customs which they collect as is properly attributable to dutiable goods 
consumed in their own state,” as these states would regard the total sur- 
render of this revenue too high a price to pay for their entry into 
federation. There is a great deal to be said in favour of this view of the 
Joint Select Committee only if we regard it as a temporary solution of a 
phase which will pass away. To ask these states immediately to surrender 
this source of revenue would be hard upon them as they have relied upon 
this source of revenue to balance their budgets. But this arrangement 
should not endure beyond a reasonable period after the entry of these states 
into the federation. To perpetuate this discriminatory treatment for all 
time or for a long time would be to infringe the doctrine of equality in the 
financial burden to be borne by the constituent units, which is everywhere 
regarded as an essential feature of a federal union. 

The particular method to be adopted in the allocation of legislative 
powers as between the federal and state legislatures is always a matter of 
difficulty in the framing of a federal constitution. In deciding upon the 
plan on which the distribution of legislative powers should take place the 
framers of the Indian Act, it must be admitted, had no free hand. I am 
sure that they would have decided upon a simpler method than the one 
now followed, but for the sharp cleavage of opinion among the Hindu and 
Muslim delegates who attended the various round-table conferences in 
regard to this particular problem. It seems to me unnecessary to enter into 
the details of this political controversy. I look upon this matter purely as 
a constitutional problem to be solved so as to satisfy, what I might term, 
the twin tests of workability and simplicity. Before I express my views 
on this problem it is necessary to give an idea of the method now adopted 
in the India Act. I shall only give the barest outline of the scheme now 
adopted. Elsewhere I have discussed this question at greater length.’® It 
is necessary for me to point out that the India Act, 1935, in fact, adopts 
one method of distribution of legislative powers as between the federation 
and the British Indian provinces and quite another method in regard to 
this very matter as between the federation and the Indian states. So far 
as the federation and the British Indian provinces are concerned an attempt 
has been made to group together all possible heads of legislative power, 
including taxation, under three lists. The first list, called the federal legis- 
lative list, contains subjects in respect of which the federal legislature is 

10M. Ramaswamy, The Law of the Indian Constitution (London, 1938), at 
pp. 217 ff. 
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given the exclusive power to legislate ; the second list, called the provincial 
legislative list, contains subjects which will come within the exclusive 
competence of the provincial legislatures. To the extent to which either 
legislature invades the exclusive province of the other as demarcated in 
these lists, its legislation would become ultra vires. There is again a third 
list, called the concurrent legislative list, in which both legislatures will 
operate, certain special provisions being made to resolve conflicts that are 
bound to arise when two competing legislatures are active in the same field. 
With regard to any residue which may not have been foreseen and pro- 
vided for in any of these three lists, the act makes the novel provision that 
the governor-general is to decide as to whether the federation or the prov- 
inces should be given control over it. It is obvious that this scheme of 
distribution of powers will tend to a multiplication of the points of incon- 
sistency in legislation. As overlapping is inevitable in a scheme of this 
kind, it is only reasonable to expect that a large number of legal conundrums 
will present themselves for solution. So far as the Indian states are con- 
cerned they will be asked to adhere to items 1 to 47 in the federal legislative 
list. This would mean that in the case of the Indian states there would be 
only one federal list of subjects to deal with (though certain qualifications 
and reservations are to be permitted in the case of individual states in 
regard to their accession to the federal list of subjects for special reasons), 
while the whole of the residuary field not covered by the subjects which 
they have accepted as federal would belong to the Indian states. 

Now what I would suggest is that there should be only one federal 
legislative list both in relation to the British Indian provinces and the 
Indian states. The residuary field will belong to the constituent units. 
As a temporary phase the Indian states will be permitted to qualify their 
acceptance of any particular subject in the federal list if any special case 
is made out. Even this discrimination in favour of the Indian states should 
disappear after the lapse of a definite period to be prescribed, say ten or 
fifteen years. I am inclined to think that this method of distribution would 
be both workable and simple. But I must answer one possible objection 
which may be urged against this scheme. It may be argued that the vest- 
ing of the residuary field in the constituent units would be to make the 
federal centre weak, a grave consequence to be avoided at all costs, espe- 
cially in India, where the centrifugal forces are apt to be very strong. But 
my answer is that this apprehension is really unfounded. As Sir Robert 
Garran, solicitor-general to the Commonwealth of Australia, in the course 
of a lecture delivered by him on The Development of the Australian Con- 
stitution (December 12, 1923) has observed: 
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I believe that, historically, the Canadian method of distribution was dictated by 
a detestation of the American doctrine of State rights, which was blamed for the 
American Civil War that was still fresh in the memories of the framers of the 
Canadian Constitution. They wanted a strong Central Government, and they 
thought that the Dominion would be stronger with a general residuary power 
(especially if this were supplemented by a few specific subject-matters) than 
if it had to rely on a most carefully prepared list of specific subjects. I doubt 
whether the conclusion was warranted. A residuary legatee is not necessarily 
better off than the donee of a specific bequest; it all depends on the amount of 
the bequest and the size of the estate. The experience of Australia goes to show 
that specific subject-matters, if widely enough expressed, and if not subject to 
excessive qualifications, can be relied on as the basis for a strong central 
government.!! 


The general residuary power, which was given to the Dominion parliament 
in Canada has been so cut down by judicial interpretation that, as Dr. 
W. P. M. Kennedy has expressively put it, 

it can be relied on at the best when the nation is intoxicated with alcohol, at 
worst when the nation is intoxicated with war; but in times of sober poverty, 
sober financial chaos, sober unemployment, sober exploitation, it cannot be 
used, for these, though in fact national in the totality of their incidents, must 
not be allowed to leave their legal water-tight provincial compartments; the social 
lines must not obliterate the legal lines of jurisdiction—at least this is the law, and 
it killeth.12 

The strength of the federal government really depends upon the nature 
and content of the powers conferred upon it. It is possible to draw up a 
federal legislative list which will give the federation sufficient power to 
enable it to function as a strong central authority. I am rather attracted 
by the Australian scheme of distribution of powers and I would strongly 
commend its adoption in the case of India, with suitable changes introduced 
to meet Indian conditions. It would be easy now to do it as the federation 
has not yet come into being. When the constitutional mould is still plastic 
it would be wise to shape it in such a way that it will subserve national 
interests effectively in the future. 

A country which is to take an effective part in international relations 
must be constitutionally well-equipped to implement obligations undertaken 
by it under treaties and conventions entered into by it with other countries. 
The central government in a federation must be in a position to speak for 
the nation as a whole in its relations with foreign countries and must have 
the constitutional power to implement promises made by it on its own 
authority and without reference to the constituent units. I am afraid that 
the position of India in this respect under the Government of India Act, 
1935, is very unsatisfactory and needs drastic modification. Before I 


1140 Law Quarterly Review (1924), at p. 206. 
1215 Canadian Bar Review (1937), at pp. 398-9. 
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examine this vitally important problem with reference to India, it would, 
I think, be well to state briefly the powers which the federal governments 
of the United States of America, the Commonwealth of Australia, and the 
Dominion of Canada, have, under their respective constitutions to imple- 
ment international obligations undertaken by them with other countries. 
It speaks volumes for the political sagacity and foresight of the fathers of 
the United States constitution that they were able to realize that it would 
not be sufficient if the federal government—the president of the United 
States acting in conjunction with at least two-thirds of the members of 
the senate present—were merely given the power to enter into treaties on 
behalf of the United States with other countries, but that the constitution 
should also specifically provide that all such “treaties made, or which shall 
be made, under the authority of the United States, shall be the supreme law 
of the land ; and the judges in every State shall be bound thereby, anything 
in the Constitution or laws of any State to the contrary notwithstanding.”** 
It is now an accepted constitutional doctrine of the United States that the 
treaty-power is greater than the power of the congress as against the states. 
Under this treaty-power the federal executive and legislature can give 
effect to international treaties and agreements entered into by the United 
States although by so doing they might trench upon the sphere of the 
states. The important case of Missouri v. Holland’ arose out of a suit 
brought by the state of Missouri against a person called Holland, a game 
warden of the United States, to enjoin him from attempting to enforce the 
Migratory Bird Treaty Act, 1918, arid the regulations made by the secre- 
tary of agriculture in pursuance of that act. This act of the congress 
prohibited the killing, capturing, and selling of any migratory birds included 
within the terms of the convention concluded between the United States 
and Great Britain in 1916 to give effect to which the said act was passed. 
The state of Missouri contended that the attempt to enforce the terms of 
the act and regulations framed thereunder was an invasion of the sovereign 
rights of the state. It is true that congress has no power over the protection 
of migratory birds. But, even so, the contention of Missouri was rejected, 
as the act in question was not passed in pursuance of any enumerated power 
of the congress but was enacted to give effect to a treaty which is declared 
by the United States constitution to be the supreme law of the land. Mr. 
Justice Holmes in the course of his judgement in this case has observed 
as follows: 


Acts of Congress are the supreme law of the land only when made in pursuance 
of the Constitution while treaties are declared to be so when made under the 
authority of the United States. It is open to question whether the authority of 


-8Article VI (2). 14(1920) 252 U.S. 416. 
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the United States means more than the formal acts prescribed to make the 
convention. We do not mean to imply that there are no qualifications to the 
treaty-making power; but they must be ascertained in a different way. It is 
obvious that there may be matters of the sharpest exigency for the national 
well-being that an Act of Congress could not deal with, but that a treaty 
followed by such an Act could, and it is not lightly to be assumed that, in 
matters requiring national action, “a power which must belong to and some- 
where reside in every civilized Government” is not to be found. ... We 
may add that when we are dealing with words that also are a Constituent 
Act, like the Constitution of the United States, we must realize that they have 
called into life a being the development of which could not have been foreseen 
completely by the most gifted of its begetters. It was enough for them to 
realize or to hope that they had created an organism; it has taken a century and 
has cost their successors much sweat and blood to prove that they created a 
nation. The case before us must be considered in the light of our whole 
experience, and not merely in that of what was said a hundred years ago. The 
treaty in question does not contravene any prohibitory words to be found in the 
Constitution. The only question is whether it is forbidden by some invisible 
radiation from the general terms of the Tenth Amendment. We must consider 
what this country has become in deciding what that Amendment has reserved.'> 


Under s. 51 (xxix) of the Commonwealth of Australia Constitution 
Act, 1900, the Commonwealth parliament has been specifically empowered 
to make laws for the peace, order, and good government of the Common- 
wealth with respect to “external affairs.” In the lecture already referred 
to, Sir Robert Garran in dealing with the Commonwealth power over 
“external affairs” made certain observations, which have proved prophetic 
as shown by subsequent events in Australia. He stated as follows: 

And one vast reservoir of power remains almost untapped under the heading 

of “external affairs’—a power the scope of which has not yet been the subject 

of judicial decision, and which may be found to contain undreamed-of possi- 

bilities. In an age of international arrangements, and with Australia’s member- 

ship of the League of Nations, it is hard to set limits to the possible develop- 

ments of legislation with respect to external affairs.'* 
Quite recently in the case of The King v. Burgess: Ex parte Henry" the 
Australian high court have had to consider the ambit of this power in 
relation to the ability of the Commonwealth parliament to implement by 
legislation the Air Navigation Convention of 1919. The unanimous verdict 
returned by the judges was that the Commonwealth parliament had such 
power under s. 51 (xxix). It must be pointed out at this stage that, but 
for the existence of this provision relating to “external affairs,” the Com- 
monwealth parliament would have had no power to implement the conven- 
tion throughout Australia as the trade and commerce power with respect 

15Missouri v. Holland, (1920) U.S. 416, at pp. 433-4. For a broad statement of 
the treaty-making power in the United States see Santovincenso v. Egan, (1931) 284 
U.S. 30, at p. 40 (per Hughes C.J.). 

1640 Law Quarterly Review (1924), at p. 210. 17(1936) 55 C.L.R. 608. 
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to inter-state trade could be of no avail as the act in question covered intra- 
state flying and there was no specific enumerated head of power which 
vested the control of civil aviation throughout the Commonwealth in the 
Commonwealth parliament. The air-licensing conventions actually made 
were held inoperative by a majority of the judges, but that was because 
they diverged from the treaty which they sought to implement. But the 
power of the Commonwealth to negotiate and implement treaties with other 
countries was upheld.’* 

The position of the Dominion of Canada in regard to its ability to carry 
out treaty obligations assumed by it as a member of the community of 
nations has been gravely affected as a result of the recent decision of the 
privy council in Attorney-General for Canada v. Attorney-General for 
Ontario."° In this case the validity of certain statutes passed by the 
Dominion parliament to give effect to conventions adopted by the inter- 
national labour organization of the League of Nations in accordance with 
the labour part of the Treaty of Versailles was challenged on the ground 
that they affected property and civil rights in the province, a sphere reserved 
to the provinces under the British North America Act, 1867. The main 
argument on behalf of the Dominion was rested upon section 132 of that 
act under which the parliament and Dominion of Canada “have all powers 
necessary or proper for performing the obligations of Canada or of any 
Province thereof, as part of the British Empire, towards foreign countries, 
arising under treaties between the Empire and such Foreign Countries.” 
This argument put forward on behalf of the Dominion was rejected by the 
privy council on the ground that the section had reference to a treaty 
entered into by Canada as part of the British Empire and not to a treaty 
entered into by Canada by herself in virtue of her new status as an inter- 
national person. In fact, the Aeronautics Case*® was distinguished upon 
the ground that it “concerned legislation to perform obligations imposed by 
a treaty between the Empire and foreign countries.” The net effect of 
Lord Atkin’s decision in Attorney-General for Canada v. Attorney-General 
for Ontario™ is that, although the Dominion of Canada can implement 
by legislation a treaty entered into by it to the extent to which it affects 
subjects coming within its own legislative jurisdiction, it would require the 
co-operation of the provinces in so far as the obligations arising under the 
treaty relate to the provincial legislative sphere. In plain language the 

18See the Hon. H. V. Evatt “Constitutional Interpretation in Australia” in 3 
University of Toronto Law Journal (1939), at pp. 12 ff. 

19[1937] A.C. 326. 20[1932] A.C. 54. 


21[1937] A.C. 326: The problems raised by this case have been considered by 
Mr. R. B. Stewart in 32 American Journal of International Law (1938), at pp. 36 f. 
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Dominion of Canada which as an “international juristic person” has the 
responsibility in its executive capacity to negotiate and conclude treaties 
with other countries has not by itself the full legal power to implement them 
by suitable legislation. There is a strong school of opinion in Canada which 
takes the view that the privy council placed far too narrow a construction 
on the words of s. 132. As it is, the result is unfortunate for Canada. As 
Professor, Norman MacKenzie has observed : 

The result of their Lordships’ decision seems to be: that for international 

purposes Canada is no longer a nation, not even a league of nations, but a 

strange agglomeration in which the parties with power (the Provinces) have 

no status (internationally), and the party with status (the Dominion) has no 

power.?2 

Now, under the Government of India Act, 1935, the position of India 
to implement by legislation treaties and agreements entered into by it with 
other countries is, perhaps, worse than that of Canada under the British 
North America Act, 1867. Item 3 of the federal legislative list runs thus: 
“External affairs ; the implementing of treaties and agreements with other 
countries; extradition, including the surrender of criminals and accused 
persons to parts of His Majesty’s dominions outside India.” With this 
must be read s. 106 of the act. Sub-section (1) of s. 106 provides that: 
“The Federal Legislature shall not by reason only of the entry in the 
Federal Legislative List relating to the implementing of treaties and agree- 
ments with other countries have power to make any law for any Province 
except with the previous consent of the Governor, or for a Federated State 
except with the previous consent of the Ruler thereof.” Sub-section (3) 
of the same section states that: “Nothing in this section applies in relation 
to any law which the Federal Legislature has power to make for a Province 
or, as the case may be, a Federated State, by virtue of any other entry in 
the Federal or the Concurrent Legislative List as well as by virtue of the 
said entry.” If these provisions are read together the position becomes 
clear that while the federal executive would be competent to implement 
by legislation treaties and agreements entered into by the federation with 
other countries so far as they relate to the federal sphere (as defined in the 
federal and concurrent lists), that executive has to take the previous con- 
sent of the governors of the British Indian provinces and of the rulers of 
the federated states before it can give legislative operation to them in so 
far as they trench upon the provincial or state sphere. It seems to me that 
the prospect before the federal executive when it is negotiating treaties 
and conventions with other countries in the interests of India as a whole, 
if the present provisions of the Act are allowed to stand as they are, is truly 


2218 British Year Book of International Law (1937), at p. 175. 
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dismal. We are trying to create in India an organism which will typify our 
national unity, so that, when India takes her place in international life, she 
may not only speak for the whole of India but be able to implement her 
promises to other countries effectively instead of becoming a delinquent 
having to face reprisals for not carrying out her promises. In India where 
centrifugal tendencies are pronounced, it would be very difficult if not 
impossible, to secure the consent of the eleven provinces and of the five- 
hundred and sixty-two Indian principalities to the carrying out of inter- 
national obligations. If I may employ the very expressive phraseology of 
Professor Norman MacKenzie that, as a result of the decision of the privy 
council in Attorney-General for Canada v. Attorney-General for Ontario,”* 
Canada with nine provinces has become a “strange agglomeration,” India 
with her eleven provinces and her numerous Indian states has become a 
“stranger agglomeration” under the India Act, 1935. India must be welded 
together into a nation by having a federal government which will not only 
have a status to speak for India as a whole but which will be endowed with 
powers to implement obligations undertaken by it under treaties with other 
countries. I would therefore suggest that s. 106 of the India Act, 1935, 
should be repealed and item 3 of the federal legislative list modified so as 
to run simply as “external affairs” without any qualifications whatever. 
This would secure the end I have in view. With regard to an analogous 
provision in the Commonwealth of Australia Constitution Act, 1900, it has 
been decided by the high court of Australia in the case of The King v. 
Burgess: Ex parte Henry* that the expression “external affairs” was one 
of widest amplitude. As Evatt and McTiernan JJ. have observed in that 
case : 
It is an expression of wide import. It is frequently used to denote the whole 
series of relationships which may exist between States in times of peace or war. 
It may also include measures designed to promote friendly relations with all 
or any of the nations. Its importance is not to be measured by the output of 
domestic legislation on the topic because the sphere of Government is character- 
ized mainly by executive or prerogative action, diplomatic or consular.** 
It may be argued that to vest so large a power in the federation would be 
to permit that authority to legislate by the treaty-route measures which the 
constituent units would abhor. The answer is that an authority wielding 
such high powers can be trusted to exercise them with a due sense of 
responsibility. As Professor Norman MacKenzie has observed : 


For no Dominion Executive or Legislature is likely to introduce by the treaty 
route, or any other route, any questionable measures or legislation unless it has 
pretty general support throughout the country—that is, the Provinces. To do 


28[1937] A.C. 326. 24(1936) 55 C.L.R. 608. 25] bid., at p. 684. 
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so would mean political annihilation and no democratic government or party 

is prepared to face that.2¢ 

I should like now to deal with one more point of importance which 
arises under the Government of India Act, 1935. S. 204 of that act which 
defines the original jurisdiction of the Indian federal court. provides that 
that court shall exercise that jurisdiction when the federation and a prov- 
ince, or a province and a province are concerned in a dispute “if and in 
so far as the dispute involves any question (whether of law or fact) on 
which the existence or extent of a legal right depends.” These words are 
wide enough to comprehend not only disputes involving “constitutional 
issues” but also disputes involving ordinary “justiciable matters” without 
any constitutional aspect. Up till now, inter-provincial disputes were being 
decided by the central Indian government on its executive side; and the 
provision now under consideration brings under the operation of the rule 
of law inter-provincial relations. It must be noted, however, that this sec- 
tion restricts the compulsive original jurisdiction of the federal court to 
disputes in which a federated state is a party only when that dispute 
involves “constitutional issues” (the nature of which is defined in that 
section). It is true, no doubt, that the section under consideration con- 
templates the extension of the original jurisdiction of the federal court by 
reason of the consensual act of parties, that is to say, by virtue of an 
agreement made as between a state and the federation or a province 
specifically providing that differences arising thereunder shall be adju- 
dicated upon by that court. An agreement which provides for the con- 
ferment of this jurisdiction must receive the previous approval of the 
crown’s representative to be effective. Now my suggestion is that the 
provinces and federated states should be placed on an identical basis in this 
respect. I would, therefore, suggest that s. 204 should be modified so that 
the federal court may exercise a compulsive original jurisdiction in any 
dispute arising between any two or more of the following parties, that is 
to say, the federation, any of the provinces, or any of the federated states, 
“if and in so far as the dispute involves any question (whether of law or 
fact) on which the existence or extent of a legal right depends.” 


III 


The stage has now been reached to pick up the threads of the discus- 
sion which has proceeded so far. I have tried to show that unless the 
federal scheme as envisaged by the Government of India Act, 1935, is 
modified radically in some important respects, India is not likely to agree 
to work it even as a transitional measure. I have suggested certain vital 


2518 British Year Book of International Law (1937), at p. 175. 
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changes in that scheme and I believe that, if they are adopted, the position 
of the Indian states will be gradually assimilated to that of the British 
Indian provinces and that thus the way will be paved for the creation of 
a united federal India which can play an effective role not only in the British 
Commonwealth of Nations but also in the wider fellowship of the free 
nations of the world. The reader will have noticed that I accept the federal 
scheme as now planned with the alterations suggested only as a temporary 
phase which will pass away after the lapse of a period of ten or fifteen years, 
to be replaced by a federal constitution framed by the Indian people—I 
mean the people of British India and the people of the Indian states—in a 
constituent assembly specially summoned for that purpose. The special 
preparation made during this period for the building up of a national army 
will enable India to take over her fighting services and foreign relations 
at the end of this period from British hands, and the constitution framed by 
the Indian people will give them full control over their destiny. In this 
picture the people of the Indian states will undoubtedly occupy their 
rightful place, as the political centre of gravity in these states will have 
passed from the rulers to their peoples at the end of ten or fifteen years. 
The constitution for a free India will be framed by the Indian people—the 
people of British India and the states—in their total sovereign capacity. 
And the constitution so framed will, I hope, provide for the co-operation 
of India with the other great sister communities of the British Common- 
wealth on a plane of perfect equality. In the federal scheme which I 
envisage for India, the crown will function not only in the external rela- 
tions of India but also in the internal affairs of the provinces, but subject 
in both cases to the provisions of the constitution. If the empire is to 
survive, then the crown as the common link binding the various units must 
be preserved. But the empire I have in view is an empire comprising a 
co-operative association of free peoples, without even a tinge of imperialism 
in its make-up. And I would suggest, if I may, the preservation of the 
golden link of the crown in the Indian constitution of tomorrow. 

In the new order I have in view there will be no room for the 
existence of paramountcy powers in relation to the Indian states. Para- 
mountcy and a free India cannot co-exist. And in the polity I think of, 
the hand of the British crown in the internal affairs of Indian states will 
no longer be visible. Broadly speaking, paramountcy operates in the 
internal affairs of an Indian state in the following four matters: (i) inter- 
vention in the case of gross misrule on the part of its ruler; (ii) recognition 
of succession to the throne, settlement of disputes among rival claimants 
to it, and the constitution of a regency; (iii) settlement of disputes arising 
between the state and another state or a province, and the state and the 
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central government; and (iv) regulation and control of an army main- 
tained by the state. In the India of tomorrow the internal administrations 
of Indian states will be carried on by their peoples, the rulers becoming 
constitutional monarchs. No occasion for the intervention by the para- 
mount power to combat misrule on the part of a ruler will, therefore, 
arise. Again I think, in the assertion of the peoples’ sovereignty, the 
throne of an Indian state will no longer be held on any theory of divine 
right of hereditary succession, but upon statutory enactments passed by the 
people of the state, which will regulate the succession to the throne, con- 
stitution of a regency in case of minority or incapacity of the ruler, the 
filling up of vacancy to the throne and kindred matters. The result is 
that paramountcy will not operate even with respect to the succession to 
an Indian state throne. So far as inter-statal disputes are concerned the 
federal court will hereafter act as the arbiter. As regards armies main- 
tained by Indian states, when defence becomes a federal subject, they will 
either be disbanded or allowed to continue subject to the orders of the 
federal government. 

The India of tomorrow, as I visualize it, will be an India wherein a 
nice equipoise will be established between individual liberty and social 
control. And only a free India can establish that equipoise so essential 
to the development of the human personality, the most elusive of 
all things in this strange world of ours. Only the other day, Lord Baldwin 
speaking at the prize distribution function at Malvern College, observed 
as follows: “To my mind the freedom of the human soul is of the essence 
of religion, and that is why I would fight for it in democracy. I do not 
think you can be a successful democratic leader unless you have a genuine 
love of the people and a realisation of what the ordinary man or woman is 
and stands for.”** And I venture to express the hope that, whatever may 
be the form which the Indian constitution of tomorrow may assume, its 
builders will see to it that it will be an edifice fit for the human spirit to 
grow to the full measure of its greatness. 

M. RAMASWAMY 
Basavangudi, Bangalore, India. 





27The speech is reported in The Observer, London, Sunday, June 19, 1938. 








EMPHYTEUSIS: A ROMAN “PERPETUAL” TENURE 


HAT genius of the Romans for adapting non-indigenous institutions, 
rejecting the useless and skilfully compounding the residua, that 
genius, the leit-motif of those memorials eloquently testifying to the 
grandeur that was Rome, is not absent from Rome’s greatest contribution 
to civilization, the Roman law. Of that law, emphyteusis is a phase most 
illustrative of this adaptive talent. A Grecian importation, emphyteusis 
became vitally affixed in Roman economic and legal institutions ; evolving 
with those institutions, it manifested itself variously throughout the feudal 
and middle ages achieving a fixed and acknowledged status in modern 
legal systems, particularly those of France and Italy. The ins emphy- 
teuticum or emphyteusis,’ in conjunction with the ius perpetuum was the 
normal mode of exploiting the imperial domain of the later empire, even- 
tually becoming the usual lease of private and corporate lands. Essentially, 
the emphyteutic lease is the grant of a hereditary right of the widest scope, 
subject to the payment of a low rent and to the duty of ameliorating the 
land leased. The duty of ameliorating is the prime note of emphyteusis ;? 
the grant of hereditary enjoyment and the obligation of paying rent are 
common to the ius perpetuum. Aside from the duty to ameliorate there 
is little to distinguish emphyteusis from the ius perpetuum, or even from 
the older ius in agro vectigali. 
The emphyteutic lease is an institution well established in early Greek 
law, though the technical term emphyteusis was not used to designate such 


1The term emphyteusis makes its first appearance in two constitutions of Theodosius 
and Arcadius of the year 386 a.p. (C.J. 2.62.7 and 8). In the legislation of Justinian 
the term is of somewhat frequent occurrence, the most noteworthy instance being 
Inst. 3.24.3: Lex Zenoniana lata est, quae emphyteuseos contractui propriam statuit 
naturam. The more usual terms used to designate this right are, ius emphyteuticum, 
emphyteuticarium and fundus emphyteuticus, or emphyteuticarius. The term emphyteuta 
is used to designate the lessee; the first instance appears to be C.J. 4.66.2 (529). The 
lessee is likewise designated emphyteuticarius (C.J. 11.62.1). The term emponema is 
employed with respect to the value added to the land leased by cultivation: Melioratio, 
vel ea quae emponemata dicuntur (C.J. 4.66.2; Julian. Epit. Nov., 7.3.4). 

2The etymology of the term emphyteusis is most indicative of the nature of the 
emphyteutic lease. Derived from the verb, éugurvey (to plant in), the duty to ameliorate 
is basic to the contract. In the Greek inscriptions the word @urtevecy is used in sharp 
contrast to the word yewpyeiy (to cultivate or labour). See K. F. W. Dittenberger, 
“Commentatio de inscriptione Thisbensi ad emphyteuseos ius spectante’’ in Index 
scholarum in universitate Halensi habendarum (1891-92), pp. viii, xiii. The ancient 
French complant is strongly reminiscent of emphyteusis. Cf. P. M. Viollet, Histotre du 
droit civil francais (Paris, 1893), p. 660. 
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an interest, mention merely being made of its being in perpetuity and 
subject to the duty to cultivate (@vreioa:). Whatever interest Greek 
emphyteusis of itself may hold, here it is sufficient to place it as the proto- 
type of the Roman institution. Historically, the Greek model dates from 
the fourth and fifth centuries B.c.* The inscriptions indicate the character- 
istics of the tenure as already determined at that time, as in the lease made 
by the city of Heraclea (fourth century B.c.).* By express provision of 
that lease, the lessee was not only to maintain the land in its original condi- 
tion, but also, by way of ameliorating such land, to plant vines and olive 
trees and to erect buildings to serve for the exploitation of the land.’ Be- 
cause of this duty to ameliorate, the rent would be relatively low in contrast 
with that of the usual lease. Of prime interest is the emphyteutic inscrip- 
tion from the city of Thisbe.® An edict of the proconsul of Achaia and 
not an emphyteutic contract or lease of a Greek city or corporation," it is 
indicative that the city of Thisbe, which in accordance with this edict 
leased public lands to a lessee who was permitted to make such land the 
subject of a devise, so gave them in conformity with ancient Greek practices 
as distinct from the Roman principles. The inscription has been assigned 
to the second or third centuries of the Roman empire,* a period at which 


’Upon the nature and history of the Greek emphyteusis, see L. Mitteis, “Zur 
Geschichte der Erbpacht im Altherthum”’ in Abhandlungen der Kémiglichen Sachsischen 
Gesellschaft der Wissenschaften, historisch-philologischen Klasse (1901), vol. XX, no. 4, 
pp. 6 ff.; P. Guiraud, La propriété fonciére en Gréce jusqu’ a la conquéte romaine (Paris, 
1893), pp. 426f.; F. Baudry, ‘‘Emphyteusis’’ in Daremberg and Saglio, Dictionaire des 
antiquités grecques et romaines, vol. II, pp. 605-9; L. Beauchet, Histoire du droit privé de 
la République athénienne (Paris, 1897), vol. III, pp. 309-17, vol. IV, pp. 198-203; Viollet, 
op. cit., p. 660, n. 1; J. Francois, Essai sur Emphytéose (Grenoble, 1883), thesis, pp. 11-22; 
E. Garsonnet, Histoire des locations perpétuelles (Paris, 1879), pp. 27-30. The early 
landmarks of Greek emphyteusis are the inscriptions from Gortyna (V B.c.—R. Dareste, 
B. Houssoullier, T. Reinach, Recueil des Inscriptions juridiques grecques (Paris, 1895- 
1904), p. 402, n. 1); from Heraclea (IV B.c.—tbid., pp. 193ff.); from Gambria (of the 
twelfth year of Alexander's reign—ibid., p. 257); from Thisbe (of Trajan’s time— 
Dittenberger, op. cit.). Numerous other emphyteutic instruments are to be found in 
the authorities cited above. 

‘Dareste, Houssoullier, Reinach, op. cit., p. 193. See commentary of Dareste, 
pp. 224-34. 

’The inscription is quite explicit as to details, i.e. in such a plot of ground so many 
vines were to be planted; in such a plot, so many olive trees. Reference is also made 
to the erection of stables for cattle, a cart-house, barn. See on this point, Dareste, 
op. cit., p. 234. 

*Dittenberger, op. cit. 

'The usual Greek emphyteusis was entered into by a Greek city or corporation and 
the lessee. It was contractual in nature. The inscription of the reign of Alexander 
(see n. 3) is the first instance of a contract entered into by two private persons. 

*The nomen of the proconsul (Ulpius), which was the nomen gentilicium of Trajan, 
would indicate that the inscription is not to be assigned prior to the reign of that emperor, 
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emphyteusis proper was as yet foreign to Roman law. It thus affords an 
instance of such a contract at the moment when the Greek emphyteusis 
was incorporated into the Roman law. The inscription prescribes the 
mode in which the public domain of the city of Thisbe was to be leased: 
(i) Those desiring to lease a portion of such land were to address a 
request to the municipal administration, in which was to be indicated the 
desired extent of land and the rent to be paid; (ii) for the first five years 
no rent need be paid, but during this period the soil was to be cultivated 
(ourebew ) ; (iii) the right of hereditary use was to be enjoyed over the 
land so leased; (iv) the lessee could transfer inter vivos; (v) such land 
might be made the subject of a devise, provided a citizen of Thisbe was the 
recipient ; (vi) forfeiture to the city of Thisbe would ensue were the condi- 
tions imposed not fulfilled. Here are present all the essential character- 
istics of the tenure as found in the Roman period and as basic to the 
perpetual tenures and fiefs of the middle ages. 

The implantation of the Greek emphyteusis in Roman law was facili- 
tated by existent Roman tenures. It was long the Roman practice to 
grant concessions of use and enjoyment over the ager publicus: such grants 
of use of the public domain were subject to the payment of rent, the 
purpose of which indubitably was to manifest the true ownership as resting 
in the Roman state. Such exploitation of the public domain was originally 
confined to the lease for a term—of an extent not beyond the five-year 
censorial /ustrum. By the end of the republic such limitation must have 
been frequently exceeded ; for, by express provision of the Lex Coloniae 
Gentivae data,® the lease for more than a five-year term was forbidden. 
The necessity for such regulation indicates the tendency towards lengthy 
or perpetual leases as already initiated. Hyginus, indeed, affirms that in 
his time the Roman state leased its domain for an hundred years or more, 
designating the land so leased as agri vectigales.*° It is of little moment 
here to determine whether the agri vectigales were comprised of the public 
domain of the cities or of the state proper, or whether the ius in agro 
vectigali should be predicated of the former and the ius perpetuwm of the 
latter. Certain it is that a person granted the ius im agro vectigali, or his 
heir, was not to be dispossessed as long as the rent was paid,” and that the 
and philological considerations indicate that it is probably to be ascribed to the beginning 
of the third century a.p. See Dittenberger, op. cit., pp. vii-viii. 

‘Issued by Mark Anthony under the direction of Julius Caesar. C. G. Bruns, 
Fontes Iuris Romani (Berlin, 1909), vol. I, p. 122; P. F. Girard, Textes de droit romain 
(Paris, 1937), p. 89. 

“WHyginus, De Condicionibus Agrorum, p.116. See Mitteis, op. cit., p. 12. 

“Paul, D. 6.3.1. Gaius, 3.145: Sé qua res in perpetuum sit, quod evenit in praediis 
municipum, quae ea lege locantur ut quamdiu vectigal praestetur, neque ipsi conductori 
neque heredi eius praedium auferatur. 

4 
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ius in agro vectigali and the ius perpetuum ultimately became assimilated, 
the latter term eventually supplanting the former.** Coexistent with the 
ius perpetuum was the ius privatum salvo canone which likewise became 
subordinated to the ius perpetuum and, with it, merged into the ius emphy- 
teuticum. The holder of a ius perpetuum was essentially a “perpetual 
lessee,” while the grantee of the ins privatum was rather the recipient of a 
true proprietas subject to the paying of an annual fee or rent.’* This 
theoretical difference had some practical effects. For example, in contra- 
distinction to a perpetuarius, the grantee under a ius privatum might 
alienate the slaves attached to the lands so held. Thus did Rome provide 
tenures, similar in nature (the usual lease, the locatio et conductio, may be 
quite disregarded) upon which the Greek emphyteusis might be engrafted. 

The first juridical text relative to emphyteusis is from Ulpian: Si ius 
éudutevrixdy vel &uBarevrixdy habeat pupillus, videamus, an distrahi hoc 
a tutoribus possit?** The passage is cited from the Ad Edictum published 
under Caracalla, and the use of the original Greek would indicate that the 
institution was not yet fully incorporated into the Roman law."* The first 
text employing the term with respect to obvious Roman practice would 
appear to be a constitution of Constantine of 315 a.v.’* The recognition 
of emphyteusis as an established Roman lease is marked by Zeno’s Constitu- 
tion (467-84 a.v.), which fixed the nature and scope of the emphyteutic 
contract."* From thence its province is determined, and its absorption of 
the ins perpetuum and overshadowing of the tus privatum salvo canone are 
patent. In the enactments of Justinian, emphyteusis emerges as the para- 
mount “perpetual” tenure, resorted to by the state, municipalities, and 
individuals alike. 

Though it may be true that emphyteusis thus received tardy juridical 
recognition, it yet appears incontestable that emphyteutic practices were 
frequently resorted to long anterior to such recognition. Clear manifesta- 
tions of the emphyteutic principle are encountered in the inscriptions of 


As indicated in the passage from Gaius (n. 11). See EBeaudouin, “Les grands 
domaines dans l|’empire romain, d’aprés des trauvaux récents”’ in Nouvelle revue historique 
de droit frangais et étranger, vol. XXII (1898), pp. 341f. 

’See Beaudouin, op. cit., pp. 347f. MD, 27.9.3.4. 

See Beaudouin, op. cit., p. 554. 

“The Constitution of Constantine (C.J. 11.62.1) employs the term ius emphyteuti- 
cum in a matter-of-fact manner: Si quis fundos emphyteulici iuris . . . donaverit, etc. 
In a constitution of an earlier date (C.J. 5.71.13. Diocletian and Maximian, 293: Etiam 
vectigale vel patrimoniale sive emphyteuticum praedium sine decreto praesidis distrahi non 
licet), the term emphyteuticum is probably interpolated. 

"C.J. 4.66.1. See below, p. 331. 





Empuyteusis: A RoMAN “PERPETUAL” TENURE 327 


Henchir Mettich and of Ain-Ouassel. The former’® is a lex data emanat- 
ing from a procurator of the emperor Trajan by which, ad exemplum legis 
Mancianae, were regulated the relations of the conductores (head-lessees ) 
and the coloni (under-lessees) of the Villa Magna Variani sive Mappalia 
Siga. The provisions of the lex contain the essentials of the. emphyteutic 
tenure—amelioration of the land, a term beyond that of the ordinary 
duration, and, conceivably, a right to devise. True, the lex is not a con- 
tract proper, nor is the duty to cultivate or ameliorate explicitly imposed 
upon the lessee, but, save for the absence of a contract, the similarity to 
emphyteusis is striking."* The lex contains multifarious references to 
amelioration, and it is clear that, though the duty be not strictly imposed 
upon the grantee to ameliorate, the avowed purpose of the /ex is to foster 
this by indirection.” Certain it is also that the term of the tenure is not 
limited to the five years of the ordinary locatio et conductio, for provision 
is made for a five-year period of exemption from payment of rent in the 


18Bruns, op. cit., p. 295; Girard, op. cit., p. 875; S. Riccobono, Fontes iuris romani 
antejustiniani (Florence, 1909), vol. I, no. 81. The inscription has been the subject of 
exhaustive study. See Mitteis, op. cit., pp. 28-30; M. Rostovtzeff, ‘‘Studien zur Ges- 
chichte des rémischen Kolonates”’ in Archiv fiir Papyrusforschung und verwandte Gebiete, 
Beiheft i (Leipzig, 1910), pp. 321f.; J. F. Toutain, “L’Inscription d’Henchir Mettich” 
in Nouvelle revue historique de droit frangats et étranger, vol. XXI (1897), pp. 373-415, 
and Mémoires al'académie des inscriptions et belles-letires, vol. X1 (1901), part 1, pp. 31-81; 
Toutain, ‘‘Nouvelles observations sur Il’inscription d’Henchir Mettich”’ in Nouvelle revue 
historique de droit francais et éranger, vol. XIII (1899), pp. 137-69, 284-342, 401-14; 
A. Schulten, ‘“‘Die Lex Manciana, eine africanische Domanenordnung” in Abhandlungen 
der kiniglichen Gesellschaft der Wissenschaften zu Gdttingen, Philologisch-historische 
Klasse, Neue Folge, vol. II (1897), pp. 17-47; E. Cuq, ‘Sur une nouvelle méthode 
d’interprétation des documents juridiques 4 propos de |’inscription d'Henchir Mettich” 
in Nouvelle revue historique de droit frangats et étranger, vol. XXIII (1899), pp. 622-52; 
and “Le colonat partiaire dans l'Afrique romain d’aprés l’inscription d’Henchir Mettich’”’ 
in Mémoires a l’académie des inscriptions et belles-letires, vol. XI (1901), part 1, pp. 83-146; 
V. Scialoja, ‘“‘Alcuni testi e documenti giuridici” in Bulletino dell’ Istituto di Diritto 
Romano, vol. 1X (1896), pp. 185-92; Beaudouin, op. cit., pp. 556/7.; H. Monnier, review 
of Cuq’s “Le colonat partiaire dans l'Afrique romain d’aprés l'inscription d’Henchir 
Mettich” in Nouvelle revue historique de droit frangais et étranger, vol. XXII (1898), 
pp. 391-402; O. Seeck, ‘‘Die Pachtbestimmungen eines rémischen Gutes in Afrika” in 
Zeitschrift fiir Social- und Wirtschaftsgeschichte, vol. V1 (1898), pp. 305-68. The con- 
troversy subsequently developing between Schulten and Seeck may be found in Rhein#- 
sches Museum, vol. LVI (1901), pp. 120-38, 187-201, 477-80; vol. LVII (1902), pp. 632-5. 
Of interest also is R. Clausing, ‘‘The Roman Colonate” in Studies in History, Economics 
and Public Law (University of Columbia, 1925), vol. CX VII, no. 1; W. E. Heitland, 
Agricola (Cambridge, 1921), pp. 342f,. 

Upon the analogy between emphyteusis and the rights granted to the cultivator 
of the Henchir Mettich inscription, see Schulten, op cit., p. 28, 39-43; Cuq, Le Colonat 
partiaire dans L’Afrique romain d’aprés I’inscription d’Henchir Mettich, pp. 23-8. 

*°See Beaudouin, op. cit., p. 560. 
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instance of amelioration, necessarily implying the grant of a much longer 
term. The authorities are not at one as to the tenure being “perpetual” or 
hereditary. Beaudouin*' ascribes to the possibility of the term being such. 
Schulten** and Toutain** deny the attribution of such characteristics, the 
former believing that the first trace of such is to be found in the inscription 
of Ain-Ouassel. This inscription* indicates the further entrenchment of 
the emphyteutic tenure. A Sermo Procuratorwm of the period of Septimius 
Severus,” it prescribes, in accordance with the Lex Hadriana, for the 
administration of imperial domain. By the provisions of the lex those who 
desire to enter upon the rudes agri (uncultivated land) may do so, acquir- 
ing thereby the ius possidendi ac fruendi. Markedly emphyteutic is the 
bestowal upon the occupant of permission to bequeath his ius to his heir, 
the remission of rent in the event of engaging in horticulture—seven years 
for the planting of poma, ten years for the planting of olea; whereas, should 
he merely engage in cultivating the land, i.e. sowing, he was to pay the rent 
usual to the partiary colonate, the tertias partes fructuum.” In all proba- 
bility we may assign the further characteristic of emphyteusis, alienability. 
Again, the land was not leased under contract, but the occupant had much 
the status of a lessee, inasmuch as he paid rent. 

These two inscriptions are elucidative of the manner, of the agricul- 
tural and economic needs, and circumstances in which a tenure of Greek 
origin was introduced into Roman law. Agriculture is the industry upon 
which human life, and so all industries and progress, rests. The material 
problem of food-supply probably never in the course of history presented 
such grave concern as it did to Rome of the late empire. The citizens of 
Rome, no longer the hardy, grave Romans of Cato’s day, might cry for 


“Tbid., pp. 561f. *Schulten, op. cit., pp. 41, 42. 

%]. Toutain, “L’Inscription d’Henchir Mettich” in Nouvelle revue historique de droit 
francais et étranger, vol. XXI (1897), p. 399. 

“Bruns, op. cit., p. 300; Girard, op. cit., p. 881. The inscription has been com- 
mentated by L. B. C. Carton, ‘Nouveau document épigraphique relatif au colonat en 
Afrique” in Revue archéologique, vol. XIX (1892), pp. 214-22, and “‘La lex Hadriana 
et son commentaire par le procurateur Patroclus” in Revue archéologique, vol. XXI 
(1893), pp. 21-39; J. B. Mispoulet, “L’Inscription d’Ain Ouassel” in Nouvelle revue 
historique de droit francais et étranger, vol. XVI (1892), pp. 117-24; V. Scialoja, ‘‘Mis- 
cellanea Epigrafica” in Bulletino dell’ Istituto di Diritto Romano, vol. V (1892), pp. 31-6; 
A. Schulten, ‘‘Die Lex Hadriana de rudibus agris’”’ in Hermes, vol. XXIX (1894), 
pp. 204-30 and ‘Die ‘Lex Hadriana de rudibus agris’ nach einer neuen Inschrift’’ in 
Klio, vol. VII (1907), pp. 188-212; Beaudouin, op. cit., pp. 565f7. 

*See Girard, op. cit., p. 882. 

*For the analogy between emphyteusis and the cultivator of the Ain-Ouassel 
inscription, see Schulten’s ‘“‘Die Lex Manciana, eine africanische Domanenordnung,” 
pp. 39-42 and “Die Lex Hadriana de rudibus agris,”’ p. 215; R. His, Die Domanen der 
rémischen Kaiserseit (Leipzig, 1896), p. 100. 
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circenses but no less vociferous was the cry for panem. But agriculture and 
agricultural labour, for the history of Rome, are more than mere concern 
for the production of so much food year by year; the history of that people 
displays its moral worth as a nursery of good citizens and, at need, of hardy 
soldiers. It may be difficult to assign motives for the legislation of the 
emperors of Rome—to determine whether the state was concerned for the 
material or moral welfare of the state—but the records leave little doubt 
that the prosperity or decay of agriculture was a matter of unstinted con- 
cern to the imperial administration. Of all the problems, doubtless the most 
pressing was the obtaining of tillers of the soil. It was this necessity of 
securing labour that led to the growth of the colonate, the ancestor of 
medieval serfdom. In 333 a.p., Constantine legislated to prevent the coloni 
from migrating. Such a measure is but one manifestation towards agricul- 
tural fixity, emphyteusis is another such manifestation. It was this 
tendency towards fixation of the tiller that prompted Vinogradoff to lay 
the foundation of the colonate in emphyteusis.*" The fixation of the 
cultivator would again be desirable in the instance of a large estate. These 
were the conditions and needs that enhanced the importance and worth of 
emphyteusis as a mode of exploiting the imperial domain, that led to its 
wide acceptance by the private owner. It was the attractiveness of 
emphyteusis, by reason of its mutual benefits to both the owner and the 
cultivator, that led to its continued vitality throughout the middle ages and 
to its recognition by modern legal systems. 

In view of its Greek antecedents and of the Roman institution upon 
which its Greek prototype was grafted, it would appear that, in the main, 
Roman emphyteusis—-whatever its possessory content—was grounded in 
contract. True, the possessory nature** of which the emphyteutic relation 


27P, Vinogradoff, Growth of the Manor (New York, 1920), pp. 67-83, 107-13. The 
vast literature upon the growth of the colonate and its emphyteutic ramifications may 
be found in Clausing, ‘‘The Roman Colonate,”’ supra, n. 18. 

**The emphyteuta was at times designated as dominus, C.Th., 2.25.1 (Constantine), 
5.13.18 (Valentinian and Valens, 365), 13.11.6 (Arcadius and Honorius, 396); C.J. 
11.62.12.1 (Theodosius and Valentinian, 434), 11.66.2.pr. (Valentinian and Valens). 
Note that these are all comparatively late. Cf. Beaudouin, op. cit., p. 42, who criticizes 
Schulten for identifying the conductores of the Henchir Mettich inscription in this sense. 
Actually the emphyteuta appears as a sort of quasi-dominus. Cf. St. Augustine, Contra 
Litteras Petiliani, 2, 184, and Epistolae, 66—a certain Crispinus, by purchase, an 
emphyteuta of imperial land, arrogating the powers of an emperor, forces upon his 
colons the Donatist beliefs, rebaptizing them in that faith: Nonne Crispinus. . . 
cum emisset possessionem, et hoc emphyteuticum, non dubitavit, in fundo catholicorum 
imperatorum, uno terroris impetu, octoginta ferme animas miserabili gemitu mussilantes, 
rebaptizando submergere. Cf. B. J. H. Windscheid, Lehrbuch des Pandektenrechts 
(Frankfurt am Main, 1900-1), vol. 1, § 169a n. 9, with regard to this term, and authori- 
ties there cited. Poste, Gai Institutiones (Oxford, 1904), p. 373, declares: “*. . . emphy- 
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partook is not to be minimized. It is reflected in the incidents®® of the 
emphyteutic interest—incidents, which in the eventual growth of the Roman 
institution, were imbued with the characteristics of a praetorian ius in rem, 
much akin to ownership, transferable by traditio, and protected by posses- 
sory interdicts and actiones fictitiae. 


Doubt as to the purely contractual scope of such an interest as emphy- 
teusis had been raised even in the time of Gaius.*® In Paulus* it had 
definitely acquired the nature of a right in rem, which is to be asserted 
even against the lessor himself, except in the event of non-payment of rent 
being alleged. The Emperor Zeno (475-91 a.v.) cut the Gordian knot, 


teusis is a combination of ius in personam and ius in rem... .'’ Cf. the following note, 
and Poste, cited in n. 30. There, too, are to be found authorities who have been con- 
cerned with the nature of the emphyteutic lease. 

2°] .e. the actiones accorded the emphyteula, for which see pp. 342-3. 

Inst. 3.145. Adeo autem emplio et venditio et locatio et conductio familiaritatem 
aliquam inter se habere videntur, ut in quibusdam causis quaeri soleat, utrum emptio et 
venditio contrahatur an locatio et conductio. Veluti si qua res in perpetuum locata sit, 
quod evenit in praediis municipum, quae ea lege locantur, ut quamdiu vectigal praestetur, 
neque ipsi conductori neque heredi eius praedium auferatur. Sed magis placuit locationem 
conductionemque esse. Cf. the form this has assumed in Justinian’s Institutes, 3.24.3: 
Adeo autem familiaritatem aliquam inter se habere videntur emptio et venditio, item locatio 
et conductio, ut in quibusdam causis quaeri soleat, utrum emptio et venditio contrahatur, 
an locatio et conductio, ut ecce de praediis, quae perpetuo quibusdam fruenda traduntur, 
id est ut, quamdiu pensio sive reditus pro his domino praestetur, neque ipsi conductori neque 
heredi eius, cuive conductor heresve eius id praedium vendiderit aut donaverit aut dotis nomine 
dederit aliove quo modo alienaverit auferre liceat. Sed talis contractus, quia inter veteres 
dubitabatur et a quibusdam locatio, a quibusdam venditio existimabatur : lex Zenoniana lata 
est quae emphyteuseos contractut propriam statuit naturam neque ad locationem neque ad 
venditionem inclinantem, sed suis pactionibus fulciendam, et si quidem aliquid pactum 
fuerit, hoc ita optinere, ac si naturalis esset contractus, sin autem nihil de periculo rei 
fuerit pactum, tunc si quidem totius rei interitus accesserit, ad dominum super hoc redundare 
periculum, sin particularis, ad emphyteuticarium huiusmodi damnum venire. Quo iure 
utimur. Thus, emphyteusis resembled locatio-conductio in that the property remained 
in the grantor, to whom a rent was payable and who in certain events might recover the 
land; it resembled emptio-venditio in that the grantee acquired not only detention of the 
land granted, like the hirer (colonus), but also possession, properly so-called, and a 
proprietary right (ius in re) that nearly amounted to property or dominion. . .”’ 
(Poste, op. cit., p. 373). As to the nature of the emphyteutic right, see K. L. von 
Arnesberg Arndts, in Weiske’s, Rechtslexicon (Leipzig, 1839-62), vol. III, pp. 851, 852; 
Windscheid, op. cit., § 218, p. 987; K. A. von Vangerow, Lehrbuch der Pandekten 
(Marburg, 1863-7), vol. I, § 358. 

%D. 6.3.1, 2. Vectigales vocantur, qui in perpetuum locantur, id est hac lege, 
ut tamdiu pro his vectigal pendatur, quamdiu neque ipsis, qui conduxerint, neque his, 
qui in locum eorum successerunt, auferri eos liceat. Qui in perpetuum fundum fruendum 
conduxerunt a municipibus, quamvis non efficiantur domini, tamen placuit competere eis in 
rem actionem adversus ipsos municipes, ita tamen, si vectigal soluant. ‘‘The approximate 
date of this development suggests that it was due to juristic rather than to praetorian 
action” (J. Muirhead, Institutes of Gaius and Rules of Ulpian (Edinburgh, 1880), p. 324). 
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deciding that it was neither an emptio et venditio nor a locatio et conductio, 
but rather sui generis.** The effect of this constitution, however, was not 
to vitiate its in rem aspects—they remained throughout a vital element in 
the emphyteutic lease. Indeed, the legislation of Justinian, which fixed its 


rules, served but to accentuate such, though preserving the enactment of 
Zeno. 


It is patent, none the less, that the usual mode of establishing emphy- 
teusis was contractual.** There are several problems attendant upon such 
a contract, primary among which is the validity of an instrument not 
reduced to writing. Little doubt has been entertained as to a written con- 
tract being requisite for the validity of emphyteusis of ecclesiastical prop- 
erty.** However, no categorical answer may be returned as to the neces- 
sity of a written instrument for secular emphyteusis. It has been posited 
that all emphyteutic contracts were required to be in writing.*’ It is true, 
as has been remarked,** that this doubtless would be the practice of the 
state and municipalities, burdened with numerous fiscal concerns—yet, 
this does not necessarily indicate an universal form juridically prescribed.*" 
The view that a written contract was necessary in those instances wherein 
there was a variance from the norm has been accorded a more kindly recep- 
tion.** This supposition finds its principal basis in C.J. 4.66.1, where Zeno, 
after decreeing that the emphyteutic lease iustum validumque esse con- 


2C, 4.66.1. In effect this constitution declares that emphyteusis is something more 
than a mere contract but something less than propriefas. Cf. Windscheid, op. cit., 
§ 218, p. 989,n.4. Substantiating texts from the Digest for this conclusion are there 
set forth. 

No explicit directions as to the modes of creating emphyteusis are to be found in 
the texts other than those relating to contract. It is not to be doubted, however, that 
emphyteusis might be established by testament (cf. C. 4.51.7), donatio, and perhaps by 
usucapio. 

*% Nov. 120.6.2. Most authorities have considered this Novella to indicate that the 
need of a written contract with respect to this sort of emphyteusis is not to be questioned 
(Arndts, op. cit., p. 870; Windscheid, op. cit., § 221, p. 994. Cf. Nov. 7.3, 7.7, 120.5). 
In view of Nov. 120.5.1 (wherein emphyteusis is prohibited to be entered into by certain 
individuals in charge of ecclesiastical affairs with those to whom they are related genere 
vel affinitate), it may be that we have here a precautionary measure directed against 
simony. Conceivably a written contract might be a deterrent. 

*Donellus, Commentatio Iuris Civilis, c. 13, § 14; Leoninus, Praelectiones ad 
Codicem, 4.66.3. Poste, op. cit., p. 373, would appear to ascribe to this view. 

%*K. A. D. Unterholzner, Schuldverhdltnisse (Leipzig, 1832), vol. II, p. 363. 

7Arndts, op. cit., p. 871. It is there remarked that it is noteworthy that the con- 
tract was classified as consensual (Jmst., 2.24.3), that, moreover, the term instrumenta 
emphyteuseos as used in the texts permits of no generalization as to writing being re- 
quired in all instances. 

That this view, undoubtedly the prevailing one, was not unknown to the older 
commentators, see Arndts, op. cit., pp. 870, 871. See also Muirhead, op. cit., p. 439, n. 3. 
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tractum, provides: cuncta pactionibus scriptura interveniente habitis 
placuerint, firma illibataque custodiri.*® It is contended that this is not to 
be thought a mere sentiment, but rather represents a considered judgement 
and decree upon the part of the legislator.*® 

However, may it not be that the texts concerned with instrumenta 
emphyteuseos are to be approached from an evidentiary point of view ?* 
By reason of the long duration of the interest involved and the manifest 
claims of the emphyteuta, slight difficulty would be encountered in proving 
the existence of the normal emphyteutic interest. Greater difficulty would 
be encountered in establishing the extent of an interest deviating from the 
usual contract, a difficulty easily resolved by the production of a written 
instrument. Yet, it is possible that parol evidence would be admitted in 
determining the limits of an interest where it was clear that that interest 
did exist.** The texts,** in no uncertain terms, indicate that written pacts 
(pactiones) are to be strictly observed and viewed as an integral part of 
the emphyteutic contract. Yet, the provisions that all such agreements are 
to be enforced would not appear to forbid the conclusion that, in an admitted 
instance of emphyteutic interest, parol evidence would be admitted to estab- 
lish its extent. 

True, this interpretation encounters somewhat of an obstacle in C.J. 
4.66.3—for, it is there provided that should no pactio be presented and that, 
should the instrument be lost, the principles of the usual emphyteutic lease 
are to govern.** This bald statement, however, need not be construed as 
excluding all other modes of proof; we may have doubts as to whether it 
would be applicable, necessarily, in determining the rights and duties of 
successors-in-interest of the emphyteuta or the proprietor where the instru- 


*Cf., C. 4.66.2, 3; C. 4.51.7. 

“*Parallel deviations required apparently to be reduced to writing are to be noted 
with respect to leases. C. 4.65.32; D. 19.2.13.11. 

“Cf. Arndts, op. cit., p. 871. 

“The papyri indicate that many a transaction, no more involved than the emphy- 
teutic lease, was committed to writing. A written instrument by reason of its precise- 
ness and durability would recommend itself to the parties, though not required legally. 
There is no inherent difficulty in granting the validity of pacts not reduced to writing 
where the usual emphyteusis (though of long duration and frequently in perpetuity) 
would be unquestioned though not supported by a written instrument. 

*C. 4.51.7; 4.66.1, 2, 3. 

“Cum dubitabatur, utrum emphyteuta debeat cum domini voluntate suas meliora- 
tiones, quae Graeco vacabulo éuwovhuara dicuntur, alienare, vel ius emphyteuticum in 
alium transferre, an eius exspectare consensum, sancimus, si quidem emphyteuticum instru- 
mentum super hoc casu aliquas pactiones habeat, eas observari. Sin autem nullo modo 
huiusmodi pactio interposita est, vel forte instrumentum emphyteuseos deperditum est, 
minime licere emphyteutae sine consensu domini meliorationes suas aliis vendere, vel ius 
emphyteuticum transferre. 
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ment, though no longer existent, had been acted upon for some time. Hence, 
it may be that the rule is permissive of parol evidence being admitted where 
such would establish, unequivocally, the content of pacts attached to the 
emphyteutic interest. 

The emphyteutic interest was created likewise by testament.** There 
has been some slight controversy as to whether such an emphyteusis 
originated, ipso iure, from the testament. It has been contended that— 
inasmuch as positive duties were exacted of the emphyteuta, and as such 
could not have been imposed upon him as legatee, by the mere bequest of 
the testator—we are to conclude that the sole effect of the testament was 
to obligate the heir to enter into an emphyteutic contract with the legatee. 
At that juncture the emphyteutic relation would arise.*® Somewhat allied 
is the view that the legatee was to indicate his readiness to assume the 
obligations of the emphyteuta, whereupon the contract was executed.* 

However, we may well ascribe to the view of Arndts that the testament 
did ipso iure create the emphyteusis and that a contract between the heir 
and the legatee was non-essential.** Justinian, in a sweeping enactment,* 
provided that all legacies were to be of the same nature and enforceable by 
the same remedies.°® The apparent purpose and force of this constitution 
was to give testamentary disposition the greatest possible effect. It would 
be but in conformity with this presumed intention that the testator should 
have been permitted to ordain emphyteusis with respect to real property of 
which he should die possessed. Nor need the duties of the emphyteuta 
present insuperable difficulties. The legacy could be conditioned" or sub- 
jected sub modo*™ that, should the legatee accept the bequest of the emphy- 


“The textual evidence as to this mode of creating emphyteusis is very slight. 

“H. Muehler, De iure emphyteutico transferendo (Leipzig, 1835), p. 19. 

‘Namely, Donellus, op. cit., c. 13, § 13, invoking D. 32.30.3, where it is indicated 
that the heir may be obligated by the terms of the testament to sell a fundus at a fixed 
price. 
“*Arndts, op. cit., pp. 871-2. So also Windscheid, op. cit., § 221, p. 995, n. 4. 
If one considers that a contract was necessary between the heir and the legatee, there 
are the attendant difficulties of its being reduced to writing. 

“C, 6.43.1. Cf. Girard, Manuel de droit romain (Paris, 1929), p. 984. 

‘Three separate actions were to be available to the legatee—an actio in rem (vindi- 
catio, if it were an instance of gift of property, confessoria in the instance of a servitude), 
an actio ex testamento (a personal action) against the person liable, and an actio hy- 
pothecaria. 

See W. W. Buckland, Text-Book of Roman Law (Cambridge, 1932), p. 339, as to 
conditions on legacy. Cf. D. 35.1.69. It may be that security was exacted for the 
faithful performance of the duties of the emphyteuta. Cf. the cautio Muciana (D. 35.1.7). 
This latter, it is true, applied only to negative conditions within the power of the legatee. 

Such a legacy would be an absolute gift with directions as to disposal. Should 
the direction be positive—gquid facias—security was to be given before the legatee 
might compel delivery. D. 32.19. 
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teusis, the concomitant duties would inevitably be imposed and forthcom- 
ing.*® The bequest of an emphyteusis may have been reserved to the heir— 
the proprietas of the estate having been devised to the legatee. If the heir 
were in possession and recalcitrant with respect to his obligations as emphy- 
teuta, the legatee could have recourse to a rei vindicatio. Should the latter, 
by chance, be in possession, he could demand assurance, prior to surrender 
of possession, that the emphyteutic duties would be duly performed by the 
heir. 

We might well invoke the kindly aid of Queen Mab in attempting to 
reconcile the varied and discordant opinions upon the possibility of emphy- 
teusis arising by prescription (usucapio). The sources afford little suc- 
cour—they neither expressly affirm nor deny such a mode of creation.™ 
The secondary authorities range from a denial of usucapio in any instance, 
to a recognition of its general applicability—a via media recommending 
itself to some, who grant the possibility of a modified form, in which the 
extent of the prescriptive period is greatly protracted or which would 
require a distinction to be drawn between an usucapio creating an initial 
emphyteusis in the adverse holder and one effecting a transfer of a prior 
emphyteutic interest.** If we grant the general applicability of usucapio,®® 


8Cf. D. 35.1.19. 

4D. 6.2.12.2 expressly denies the possibility of usucapio in the instance of a praedium 
vectigale. However, the use here of the term praedium vectigale in contradistinction 
to the term ius in praedio vectigali has been noted by Windscheid, op. cit., § 221, 
p. 996,n.7. See F. Serafini, Instituzioni di Diritto Romano (Rome, 1920-1), p. 384, n. 2: 
ma questo passo non parla dell’ ius vectigale (cioé enfiteutico), parla invece del praedium 
vectigale, ed enuncia una regola novissima, in quanto la esclusione della usucapio pei fondi 
dello Stato rimase fino all’ ultimo come tenace vestigio del dominio del popolo romano. 
Cf. n. 56, as to the force to be given the Jex Scribonia. It may be contended that it 
would be strange that emphyteusis, manifesting real and servitudial characteristics, 
would not be permissive of prescription. The Italian Civil Code (415, 628, and 2137) 
provides for a prescriptive period of ten years applicable to emphyteusis. 

See Windscheid, op. cit., § 221, pp. 995-6, nn. 8, 9, for representatives of these 
views. Cf.n. 56, with respect to prescription running against a prior emphyteuta. 

It is of some import to determine whether the prescriptive right involved was 
usucapio or longi temporis praescriptio. If the former (and one accedes to Windscheid’s 
contention, op. cit., p. 996, n. 8a, that viewing emphyteusis as a ius in re aliena, one 
should treat it as such—subject to all the limitations of a servitude and usufructus 
to which it most approximates), the lex Scribonia would be applicable. This lex (passed 
probably late in the republic) forbade the usucaption of servitudes (P. 1.17.2; D. 8.1.14. 
pr; 41.3.4.28). It is to be noted, however, that it is impossible definitely to state any- 
thing of the history and effects of the lex Scribonia. Hence, a prescriptive right would 
not run against a prior emphyteuta. If the prescriptive right were longi temporis praes- 
criptio, the contrary would obtain. Further, the prescriptive period for usucapio was 
two years (G. 2.42; Ulp. 19.8); that of J. ¢. p., ten years if the parties were present in the 
same district, twenty years if they were not. (P. 5.2.3; C. 7.33.9, 12). Usucapio was 
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two possibilities are at once apparent—the prescriptive period may run 
against the owner, whereby his previous unqualified proprietas and 
dominium are subjected to emphyteusis ;°" or it may run against a prior 
emphyteuta, thereby terminating his tenure and “substituting” a new 
emphyteuta.** The instance of prescription running against the emphyteuta 
in favour of the owner so as to terminate an emphyteutic interest would not 
arise; for, upon non-performance of the emphyteutic duties, forfeiture of 
the tenure would inevitably ensue.*® It may well be that a non-owner might 
have acquired by prescription a right to the rent payable by the emphyteuta. 
The possibility of a rightful owner losing his proprietas by acquiring a 
prescriptive emphyteusis (i.e., the rightful owner would enter as emphy- 
teuta and be recognized as such by the non-owner) has been negatived by 
Windscheid : Die Frage ist zu verneinen fiir den Fall, wo die Ausiibung der 
Emphyteuse durch den Eigenthiimer auf der Einrémung des Nichteigen- 
thiimers beruht, weil hier der Nichteigenthiimer den Besitz verliert.®° 
However important the role of emphyteusis may be in the economic 
growth of the Roman empire, whatever the need may be, historically, of 
fixing its sphere of influence as the progenitor of feudal institutions, we 
must give full consideration to the jural aspects; the rights, powers, and 
privileges of the respective parties are of prime consequence in any 
determination of its economic content, of its historic effects. With little 


hesitation we may posit that the pervading characteristic of emphyteusis, 
juridically as well as economically, is the amelioration of the subject of the 


iuris civilis; l. t. p. was based on imperial enactments (see J. Partsch, Die Longi Temporis 
Praescriptio in klassischen rémischen recht (Leipzig, 1906)). Though in principle negative 
and extinctive, it doubtless became acquisitive long before Justinian. See Buckland, 
op. cit., p. 250. 

S'Neither usucapio (D. 41.3.44.5; 7.4.19) nor 1. t. p. (44.3.5.1) would extinguish 
servitudes upon the land except as they expired from non-use. L. t. p. might destroy a 
hypothec if the adverse holder were ignorant of the existence of such when the possession 
began (ibid.). 

58Windscheid, op. cit., p. 995, n. 8, advances (seemingly rightly so) that there is in 
such instance, no “transfer” of an emphyteutic interest, but rather the creation of a 
new emphyteusis. Cf. Unterholzner, op. cit., vol. 1, § 2. Is it then to be concluded 
that tacking was not permissible? It would seem that tacking would be allowed upon 
the analogy of the rules laid down as to the successor of one in via usucapiendi. In the 
latter instance the heres stepped into the shoes of the decedent and could complete the 
usucapio (4.6.30.pr; 41.2.23.pr; 41.3.40; 41.4.2.19). A vendee or donee, provided there 
was no usurpatio and the conditions of usucapio were duly fulfilled, could likewise com- 
plete the usucapio. In this instance the possession was a new one (41.3.14; 41.2.17). 
A new holder could not tack if he entered without the consent of the first holder (41.3.5; 
44.3.14, 15). 

5*See below, pp. 343-4. Windscheid, op. cit., p. 996, n.8. Cf. Arndts, op. cit., 
p. 875. 
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emphyteusis. The conditions which prompted the reception and develop- 
ment of all expedients for the placing in cultivation and amelioration of 
waste or abandoned land have been mentioned. It but remains to consider 
the legal phases. The sources speak but generally of the duty imposed 
upon the emphyteuta to ameliorate the land. Historically, this may be 
understandable, its nature was so fixed that the most general mention of 
this requisite sufficed. Further, it was doubtless the practice to enter into 
specific pacts as to the scope of the amelioration to be effected. Thus, a 
certain Phoibammon" contracted with the lessor reserving to himself the 
right to ameliorate or waste at pleasure—elire els BeXriova cite els xelpova 
tveyxaw Sow (1.21), adding oia rijs rév abrod rorov rixns Kwévvevopéerns 
airG to justify, as emphyteuta, his right and power so to ameliorate or 
waste without being subject to control by the lessor. It may be, as Arangio- 
Ruiz remarks, that there is here a manifestation of a local practice, favour- 
able to the greatest extension of the powers of the emphyteuta—a practice 
somewhat vainly legislated against by the emperors.** The positive duty to 
ameliorate (suggested in this papyrus as a usual obligation and finding 
substantiation, historically, in like measures and institutions)® is not 


J. Maspero, ‘‘Papyrus grecs d’époque byzantine” in Catalogue général des anti- 
quitiés égypliennes du musée du Caire (Paris, 1911-16), no. 67299. This Phoibammon, 
as is learned from other documents of the same collection, was skilled in jurisprudence. 
Undoubtedly, he took measures to relieve himself from all possible liability. He 
practised his profession under Justin II, and hence was not subject to Justinian’s 
regulations. 

%** Applicazione del diritto Giustiniano in Egitto” in Aegyptus, vol. I (1920), p. 25. 

Mention has been made of the provisions of the Lex Manciana of the Henchir 
Mettich inscription (of Trajan’s reign) relative to the amelioration of waste, abandoned 
land. The inscription of Ain-Ouassel (ascribed to the reign of Septimius Severus,- 
Caracalla and Geta, 209-211) repeats the provision of a Lex Hadriana concerned with 
the cultivation of agri rudes vel inculti. Certain documents of Egypt show Hadrian 
transferring some of the royal land to lessees. Such land was known as Bacidcx? yf, 
ldwrix@ bucaly érixpatoupérvn or Bacitixt yi by Tater ldloxrhrou dvaypadopévn. 
This measure was effected as early as 117 a.p. It entailed a lowering of rent and a guar- 
antee to holders of long tenure, thus stimulating the energy of imperial tenants and in- 
ducing them to bring greater skill to bear on their agricultural work(P. Giess., 60, ii, 25- 
31; U. Wilcken, Chrest., 341,15. Papyrus of Giessen isdated 118 a.p. See Rostovtzeff, 
“Studien zur Kolonates,” pp. 165ff., 175ff.). The Emperor Pertinax (193) was likewise 
concerned with the cultivation of waste land (Herodian, 2.4.15). Aurelian (270-275) 
charged the Decuriones of the cities to assume cultivation of the agri deserti, exempting 
such from impost for three years (C.J. 11.59.1—De Omni Agro Deserto Et Quando 
Steriles Fertibilibus Imponuntur). These lands were not imperial domain, but merely 
those lacking possessores. Aurelian likewise strove to reclaim waste vineyards in 
Etruria, and thus to check the decay of viticulture which had come about in Italy, by 
distributing families of war captives among the owners of abandoned vineyards (Scr. 
Hist. Aug., Aurel., 48.2). Rostovtzeff (Social and Economic History of the Roman 
Empire (Oxford, 1926), p. 621, n. 21) is of the view that this was not the first enactment 
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imposed upon the emphyteutic lessee by the juristic sources. This is not 
so, however, with respect to the negative duty of not permitting deteriora- 
tion of the land granted. In the case of ecclesiastical land or that belonging 
to the eleemosynary institutions, eviction might ensue if such deteriorations 
were permitted.“ Though such provisions are contained in Novellae con- 
cerned with church lands, yet the authorities have found little difficulty in 
predicating this duty of emphyteusis in general. Seeming support for the 
positive duty to ameliorate is found in C.Th. 5.13.30-C.J. 11.59.7.% In 
view of such a phrase as salvo patrimoniali canone, it appears best to accede 
to the view that reference here is made to the ius privatum salvo canone.®* 
By 365 a.v., it appears that emphyteusis was employed as a means of 
exploiting land previously cultivated.** This, however, does not forbid the 
conclusion that amelioration was an essential element. The text may refer 
but to a variant of the emphyteutic lease, or, even with regard to such land, 
amelioration may have been exacted. In C.Th. 5.13.30-C.J. 11.59.7 (follow- 
ing upon that passage cited above) three classes of land are outlined, which, 
upon the éBod} principle, subject the lessee to the obligation of cul- 
tivating neighbouring waste land: (i) opimas ac fertiles terras, with regard 
to which the lessee is to be charged with cultivation of a certain portion of 


of the kind. It is reminiscent of the ér:BoAf of the papyri—i.e., the obligation imposed 
upon the communities or the proprietors of fruitful land to undertake the cultivation 
of neighbouring waste land. See Rostovtzeff, ‘Studien zur Kolonates,”’ pp. 395 f.; 
H. Monnier, “Etudes de droit byzantin. L’EIIBOAH’” in Nouvelle revue historique de 
droit francais et étranger, vol. XVI (1892), pp. 125-64, 330-52; ibid. (1895), pp. 59f7.; cf. 
A. Schulten, Die rémischen Grundherrschaften (Weimar, 1896), pp. 128, 129, and his 
“Die Lex Hadriana de rudibus agris."" These same measures are to be found incor- 
porated in C.J. 11.59.5, 6 (383 a.v.). The practice of selling land for a nominal price 
is encountered in the papyri (P. Brit. Mus., II], pp. 109/.). The veterans were fre- 
quently granted terrae vacantes, exempt from taxes, and given a cash advance to cover 
initial expenses (C. Th. 7.30.3, 8). The veterans were likewise allowed to take possession 
of abandoned land, the owner being unable to contest his claims or to claim a portion 
of the produce (C. Th. 7.20.11). Similarly, licence was granted to anyone to take land 
abandoned by its owner for the purpose of cultivating it. The owner was permitted 
to reclaim such land within two years; if he did not, all right to press his claims was 
terminated (C.J. 11.59.8). In view of such antecedents and of its Greek archtype, 
emphyteusis would appear to be an institution readily adaptable to the purposes of the 
administration and of large land-holders (His, op. cit., p. 101). It would be most strange 
if the duty to ameliorate were not preserved. 

“Nov., 7.3.2; 120.8. 

“Ouicumque defectum fundum patrimonialem exercuerit, instruxerit, fertilem idon- 
eumque praestiterit, salvo patrimoniali canone, perpetuo ac privato jure defendat, velut 
domesticum et avila successione quaesitum sibi habeat, suis relinquat. 

“Beaudouin, op. cit., p. 576. 

"C.J. 11.62.3: Quicumque possessiones ex emphyteutico jure susceperint, ea ad 
refundendum uli occasione non possunt, qua adserant desertas esse coepisse. 
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uncultivated land, paying rent for both portions ; (ii) nec ad plenum idoneas 
nec omnimodis vacuas, with respect to which the lessee is to be obliged to 
cultivate a certain portion of uncultivated land, the rent being payable only 
at the end of two years; (iii) muda et relicta, entailing an exemption of 
payment of rent for three years. It is true that the emphyteuta is mentioned 
expressly only as to class (ii).°* However, he is not excluded with respect 
to the other two classes; assuredly, it would appear that he would be 
included with class (iii). It would not appear that it is a bold, unfounded 
assertion to declare that the duty to ameliorate was imposed upon the 
emphyteuta. As Windscheid remarks,® emphyteusis is so unfavourable to 
the lessor, so reduces his ownership to a mere shadow, that the owner 
would have recourse to it only in the event of lack of capital, subjecting the 
land to emphyteusis better to preserve and ameliorate its condition and 
productivity and to derive a small income by way of rent. For much the 
same reasons, the right of the emphyteuta to compensation for his 
ameliorating the land has been negatived."® His compensation comprised 
his enjoyment of those improvements for his term and his right to sell 
under certain conditions. This view finds support in the express provision 
denying the right of the emphyteuta to compensation for his meliorationes 
in the instance of his tenure being forfeited because of his failure to per- 
form the requisite duties.” 

Concomitant with the duty to ameliorate is the obligation to pay an 
annual rent and all taxes assessed upon the land."* The juristic sources are 
relatively replete with provisions upon this head. If the rent be not paid, 
the owner might prevent the emphyteuta and others claiming through him 
from exercising any rights over it."* The emphyteuta was liable to eviction 
if his rent was unpaid for three years,”* or, if the lessor was a church or 
charitable institution, for two years. In contradistinction to the colonus, 
the emphyteuta had no claim for diminution of rent because of poor season, 

Ceterum eos qui opimas ac fertiles retinent terras, aut etiam nunc sibi aestimant 
eligendas, pro defecta scilicet portione summam debili praesentis iubemus implere. Eos 
etiam qui emphyteuticario nomine nec ad plenum idoneas nec omnimodis vacuas detinent, 
sic ex illis quoque quae praesidio indigent iustam ac debitam quantitatem debere suscipere, 
ut indulto temporis spatio post biennium decretum canonem solvendum esse meminerint. 
Ji autem qui, proprio voluntatis assensu, nunc, quod permisimus elegissent, neque sibi nunc 
opimum aliquid et conducibile vindicarunt, sed tantum nuda et relicta susceperint, trienni 
immunitate permissa, debitum canonem pendant. 

**Windscheid, op. cit., § 220, p. 992, n. 4. 

Ibid., § 220, p. 992, n. 1. 1C. 4.66.2; Nov. 7.3.2; 120.8. 

"Nov. 7.3.2; 120.8; C. 4.66.2; D. 6.3.1.pr. The rent is variously termed canon, 


pensio, vectigal, reditus. 
Art. D. 13.7.16.2; ht. 17. See D. 6.3.1.pr; Gaius, 3.145. ™4C, 4.66.2. 
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or difficulty in getting in his crops."* The alienee became liable for the 
alienor’s arrearage of rent—Heres cogitur legati praedii solvere vectigal 
praeteritum, vel tributum, vel solarium, vel cloacarium, vel pro aquae 
forma."® So too, it appears that the pledgee would be subject to the lessor’s 
claim for rent."7 The transfer to successors-in-interest of the obligation to 
pay rent has been the subject of no little discussion. Waechter bases the 
transmission of the duty upon an implied contract. Muehler would find the 
obligation passing as a condition attendant upon the transmitted right, 
independent of contract. In the view of others (Zachariae von Lingenthal, 
Pernice, Windscheid), the use of the term vectigal (canon) is significant: 
the concept of the vectigal or canon is to be thought of as eminently a real 
burden, an anomaly of Roman law, historically rooted in the obligatory 
“contributions” exacted administratively by the state,"* requisite to a con- 
ception of emphyteusis as a ius in re, and comparable to the German 
Reallast."* Stated thus simply the course would seem smooth sailing, yet, 
sheering off Scylla we may be whelmed in Charybdis. Thus, as Simoncelli 
points out, it is somewhat illogical to elucidate a Roman institution by com- 
parison with the much posterior German Reallast. According full meed to 
historical considerations, it would appear necessary to link the obligation 
to pay the rent and the transmission of this duty to successors-in-interests, 
on the one hand, with the land itself, and, on the other hand, with the 
emphyteutic right, or (to use the phrase of Simoncelli)*° as a condicio iuris 
of the emphyteutic right. In view of the provision® granting force to the 
pacts entered into by the lessor and the lessee exempting the latter from the 

%C, 4.66.1; Inst., 3.24.3. Windscheid (op. cit., § 220, p. 994, n. 7) indicates that 
this is not unassailable in view of D. 19.2.15.4. Perhaps this latter is to be related to 
leases at will. Cf. Arndts, op. cit., pp. 862-4; Vangerow, op. cit., § 359. 

%D, 30.1.39.5. The interpretation that the heir is to reimburse the legatee who 
is obliged to pay the creditor is necessary in view of D. 39.4.7.pr; 49.14.36; 50.15.5.2; 
C. 10.16.2. C. 4.66.3 likewise protects the lessor from an insolvent tenant. 

7D. 20.4.15. That this makes reference only to a superficiarius presents little 
difficulty. Cf. the servitus onus ferendi and the alimentary institution of Trajan (Pl. 
Ep., vii, 18). 

78Cf, D. 39.4.7. The decuma due for use of the ager publicus as well as such terms 
as census fundiarius figure large in sketching the historical background. 

The authorities have been dealt with and criticized somewhat extensively by 
V. Simoncelli, Della Enfiteusi (Naples, 1922), vol. I, pp. 49f. 

8°Simoncelli, op. cit., vol. 1, p. 60. In speaking of the use of the phrase diritto legato 
ad obblight in his ‘‘se l’enfiteuta alienante. . .”’ (p. 15) that same authority explains: 
Dicendo ‘diritto legato ad obblight’ non intendemno né intendiamo obblighi contrattuali; 
il contratto la locatio vectigalis assistette il ius vectigale nel nascere e né allevé i caratteri; 


ma questo come tus praedii si emancipé da quella e nel mentre si affermava come ius in re 
legato allo condizione di pagare il canone. 51C, 4.66.2. 
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eviction which normally would result from non-payment of rent for the 
designated number of years, we readily agree with Windscheid’s opinion 
that payment of rent need not always have been exacted to establish valid 
emphyteusis, provided that such was the clearly indicated intent, and that 
there was a conformation to all rules ordained for the creation of such a 
relationship.** 

The rent would be that appointed by the terms of the grant. Usually 
it would have no direct relation to the potential fruitfulness of the land, for 
the prime purpose of emphyteusis was the amelioration, or, at least, the 
non-deterioration of the land by the taker, though presumably, land barren 
and of little productivity, whatever the effort expended upon it, would com- 
mand a lower rent. Doubtless, as mentioned elsewhere, the foremost con- 
cern of the lessor was the cultivation and amelioration of the land; sub- 
sidiary was the income assured by the modicum of rent. It would appear 
necessary to distinguish to some extent ecclesiastical emphyteusis in this 
regard. There would be grave danger of opening the door to simony in 
allowing the lands of ecclesiastical or eleemosynary institutions to be given 
in emphyteusis without the imposition of payment of rent, and that, sub- 
stantial. Thus, Justinian decreed that such lands, given in emphyteusis, 
should be subject to a payment of rent not less than five-sixths of the return 
of the land, the other sixth accruing to the lessee as compensation.** More 
particularly with regard to suburban lands, he provided that, if such lands 
were productive at the time of entering into the emphyteusis, the canon 
should be equal to that reditus.** If the lands were provided with buildings 
in poor condition, the emphyteuta either was to pay, beginning with the first 
year, a canon equal to a third of the reditus evaluated at such time as when 
the buildings were in good condition, or the emphyteuta was first to rebuild, 
there then being payable a canon equal to one half of the reditus based upon 
an evaluation made by perifi.*® 

The interest of the emphyteuta as quasi-dominus rendered him liable 
for payment of all taxes levied upon the land leased, a liability shifting to 
the lessor in the event of a contract to that effect.** The phrase apochas 
tributorum doubtless extended to all assessments exacted by the govern- 
mental authorities, such assessments multiplying in number and burden 
with the ever-increasing needs of the state. The republic had seen the 

"Op. cit., § 220, p. 992, n.4. Cf. Arndts, op. cit., p. 884. Nov. 7.3.1. 

“Nov. 120.1. % Nov. 120.1.2. 

%C. 4.66.2. For a quite concise treatment of taxes assessed upon the land see, 
His, op. cit., pp. 106f.; J. Brissaud, Le Régime de la terre du Bas-Empire (Paris, 1927), 
pp. 40f.; G. Humbert, Finances et compatabilité chez les Romains (Paris, 1886). Cf. 


M. Rostovtzeff, ‘‘A Large Estate in Egypt in the Third Century B.c.”’ in University of 
Wisconsin Studies in Social Sciences and History, no. 6 (Madison, 1922). 
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initiation of the land tax, the vectigal, imposed upon the ager publicus for 
the purpose of manifesting, in theory at least, the ownership of the state 
over such land. Subsequently, there was developed the stipendium, divided 
into the tributum capitis and the tributum ex censu. The capitatio terrena 
or jugatio (the offspring of the above), as eventually perfected by Diocle- 
tian, was designed to gain the greatest measure of income for the state. 
Everyone who cultivated a plot of land was to make a declaration of the 
land which he tilled and the number of capita employed upon it, including 
the animals. The force of such declaration would impose liability for the 
land and its capita. Wherever the holder might be, he would be held 
accountable for the tax assessed upon it.*’ Large landed proprietors, the 
senators, paid a special tax in money for their estates, the collatio glebis 
and, perhaps, large emphyteutic lessees were liable for this assessment. In 
general, it would appear that the emphyteuta was not subject to the special 
exactions of the munera sordida and extraordinaria.** That he was bur- 
dened with the annona (superindictiones, augementa) is quite likely.* 
Doubtless too, the emphyteuta would be charged with furnishing the 
paraveredi and parangariae. It would be most strange that he should have 
been exempt from the requisitions decreed for the all-important cursus 
publicus. No advantage would have accrued to the emphyteuta as lessee 
of imperial domain, for such domain, save with the exception of that of the 
res privatae (and that only until the reign of Constantine) was subject to 


the land assessments.*® It may well be that an emphyteutic lessee, prior 


87As to whether the jugum partook of a “‘real’’ character, see O. Karlowa, Rémische 
Rechtsgeschichte (Leipzig, 1885-1901), pp. 903ff. It would appear that the capitatio 
terrena was payable in kind, at least in part (C.Th. 11.28.9). The privilege of paying 
taxes in kind was a privilege (adaeratio) granted specially by the emperor (C.Th. 11.1.37). 
In general, see A. Piganiol, L'’impét de capitation sous le Bas-Empire romain (Paris, 1916), 
and bibliography there given, especially the articles of Seeck. 

88C. Th. 11.16.2 (323): Ab extraordinarits omnibus fundi patrimoniales atque emphy- 
teuticarit per Italiam nostram constitui habeantur immunes, ut canonica tantum et consueta 
dependant. C.J.11.65.1: Emphyteuticarii possessores, qui mansuetudinis nostrae beneficio 
ad extraordinaria minime devocantur munera, sicut caeteri provinciales obsequium suum 
muniendis itineribus impendant nulla enim ratione debent ab hoc, quod in commune 
omnibus profuturum est, seiungt. 

89°C. Th. 11.16.2 declares that he must render the canonica and consueta. The latter 
term has been viewed by Beaudouin (op. cit., p. 76, n. 3) as referring to the annona, 
a usual and regular exaction in these two portions of the empire. Cf. His, op. cit., 
p. 110 and 112; R. Wiart, Le régime des terres du fisc au Bas-Empire (Paris, 1894), 
thesis, p. 62. 

The texts do not permit of tracing satisfactorily the subjection of the respective 
classes of imperial domain to the land levies. C.Th. 11.1.1 (315?) provides: Praeter 
privatas res nostras . . . nemo ex nostra jussione praecipuis emolumentis familiaris juvetur 
substantiae. This clearly indicates that the res privatae were exempt from imposts. 
Cf. the commentary of Godefroy. C.Th. 10.4.2 (365) and C.Th. 11.16.13 (383) may 
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to 383 a.v.," of the res privatae would be specially charged with all land 
levies. C.J. 4.66.2 suggests that a lessor by contract may assume liability 
for the tax assessed. In the event of the emperor so contracting, 
undoubtedly a remission of the taxes, rather than an assumption of them 
by him, would ensue. This would seem to be so in view of the frequent 
indulgentia granting remission of tax arrears. 

The emphyteuta was possessed of extraordinary powers and rights. 
He was subject to but slight restraint by the dominus in the exercise of 
these rights and powers. He had the right to the full usufruct of the land 
without the limitations of usufructus.** He acquired the fruits as owner.®* 
He was permitted to devise or bequeath his emphyteutic rights,** and he 
might alienate or bestow them as a gift.°* He could advance the emphyteusis 
as a pledge®® and create servitudes over the emphyteutic land of a duration 
equal to his term, or as long as his interest endured.*’ None the less com- 
prehensive were the legal remedies of the emphyteuta. In the form of 
actiones utiles he enjoyed the remedies of an owner, and, like the super- 
ficiarius, he had detention of the land and quasi-possession of his own 
interest, being entitled thereby to avail himself of the possessory interdicts. 
An action lay with the emphyteuta for the delivery of the emphyteutic land 
withheld by another. Such an action was in rem-utilis rei petitio, par- 
ticularly termed vectigalis actio.** For vindication of servitudes appur- 
tenant to land taken in emphyteusis, the lessee might bring actio confessoria 
utilis (utilis servitutis petitio).°® Possessed of utilis rei petitio, the emphy- 
teuta must have had available utilis negatoria actio, the complement of the 
actio confessoria utilis.°° Sundry other actiones lay at the disposal of the 
emphyteuta—the actio Publiciana,’™ the familiae erciscundae,’*? communi 
be cited to the same effect. C.Th. 13.10.8 (383) enacts: Nemo aliquid immune possideat, 
et sit irritum si quid domui nostrae tale concessimus. This constitution has been inter- 
preted by His (0. cit., p. 108) and Beaudouin (op. cit., p. 74) as referring to the res 
privatae rather than the special class domus nostra or praedia tamiaca. C.J. 7.83.3 (396) 
presumes the inclusion of the lands of the res privatae within the lists of the census. 
Cf. C.J. 11.74.38; 10.17.1; 11.69.2. 

"See n. 90. %Nov., 7.3.2; 120.1.2; D. 39.2.15, 26. %D, 22.1.25.1. 

*Jnst., 3.24.3; D. 6.3.1.pr. The provisions of Nov., 7.3, limiting ecclesiastical 
emphyteusis to the terms of the lives of the emphyteuta and his two successive heirs, 
sons or daughters, grandsons or grand-daughters of either husband or wife, were repealed 
by Nov., 120.1.2; 120.6.6. See Arndts, op. cit., p. 855. 

%Inst., 3.24.3; D. 30.71.5, 6; 30.39.5; C. 4.66.3. Cf. D. 21.2.66. 

*D. 13.7.16.2; 20.1.31. 7D, 7.4.1.pr; 30.71.5, 6. 
DP), 39.2.15.26; 6.3.11; 21.2.66.pr. Cf. O. Lenel, Das Edictum Perpetuum (Leipzig, 


1927), pp. 1467. 
PD. 8.1.16. 1”Arndts, op. cit., p. 860. 
11), 6.2.12.2. 122). 10.2.10. Cf. D. 10.2.9 and 10. 
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dividundo,* finium regundorum,’* aquae pluviae arcendae,’* and 
arborum furtim caesarum.)* 

The emphyteuta was subject to little restriction in the assignment of his 
interest.'°’ Indeed, he was bound to give notice to the dominus of intention 
to assign, and to obtain his assent and approval of the person of the alienee. 
The dominus, however, might not refuse his consent except on reasonable 
grounds and was to tender notice of his assent within two months of the 
application ; for the giving of his consent there was due him two per cent 
of the purchase price.1°* Should the lessor without just cause refuse his 
consent to the assignment, the emphyteuta might proceed without such 
assent. Right of pre-emption of the emphyteusis vested in the owner ; he, 
however, must evince such intention within two months.’ It is obvious 
that a dominus would not be obliged to accept an insolvent alienee, sureties 
undoubtedly being demanded if the transferee were financially suspect. 

The emphyteutic relation, though designed to endure for a long term or 
in perpetuity, was subject variously to defeasance. As a ius in re aliena it 
would be terminated by confusio,° renunciation, prescription, the occur- 
rence of a condition to which the lease was subject, lapse of term, or destruc- 
tion of the land. The texts concerned with emphyteusis explicitly imposed 
upon the owner the risk of loss in the instance of destruction of the corpus ; 
in all other respects the risk of loss was upon the emphyteuta.*“ Similarly 
the emphyteutic lease would be terminated by the death of the holder with- 
out a successor; though possibly in such an instance there would result an 
escheat to the fiscus.“* Peculiar to emphyteusis was the forfeiture of the 
right upon the non-amelioration, or at least upon the deterioration, of the 
land at the hand of the emphyteuta,* and upon the failure to pay the 

18D, 10.3.7.pr. Cf. D. 10.2.10. 1067), 10.1.4.9; 47.7.5.3. 16D). 47.7.5.3. 

1062), 47.7.6. WIC, 4.66.3. 

108How would this be determined in the event of a gift of the emphyleusis? 

10°T hough the phrasing of the text is permissive of viewing this pre-emption period 
as additional to the two months allowed for the giving of assent to the person of the 
alienee, there would appear no good reason for so thinking. Cf. Windscheid, op. cit., 
§ 220, p. 994, n. 8; Arndts, op. cit., pp. 864-7. 

By the principles applicable to servitutes, the acquisition of an undivided share 
in either interest by the owner of the other, did not affect the relation (D. 8.6.6; 8.3.31). 
Nor would it appear that the acquisition of a defined portion of either interest would 
affect the remainder (cf. D. 8.2.30.1; 8.6.15). 

uC, 4.66.1. 12See Windscheid, op. cit., § 221, p. 997, n. 1. 

3That the duty to ameliorate is derived from texts relative to ecclesiastical 
emphyteusis has been mentioned above: assuredly, if not one of the primary, basic 
duties of every emphyteuta, it yet, doubtlessly would form an integral part of those 
‘“‘pacts” which are of frequent mention in the texts and which in all likelihood accom- 


panied every emphyteutic lease. In such event forfeiture would be expressly provided 
for. 
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stipulated rent and tax assessments for the prescribed period.*** The 
sources are silent as to what would result in the event of a partial arrearage 
accruing over the several years and extending beyond such established 
term.*** An opportunity may have been accorded an emphyteuta to redeem 
his rights under the lease by paying the lapsed rent with due expediency, 
in this following the analogy of the canon law: Emphyteuta quoque .. . 
cessando in solutione canonis per biennium, nisi celeri satisfactione post- 
modum sibi consulere studuisset, iusta potuisset expelli.“* Forfeiture, too, 
would ensue, should an emphyteuta attempt to transfer his interest without 
conforming to the provisions decreed with respect to assignment.***7 Nor 
would an emphyteusis be permitted to survive without an assumption by 
the assignee of any past due rent. It would seem patent that only upon an 
express avowal to that effect by the dominus would an emphyteutic right be 
terminated. 

Emphyteusis in Roman law was not an exotic increment, temporally 
adapted to the exigent economic and agricultural needs generated by those 
submersive forces which eventually overwhelmed the Roman empire. The 
wealth of emphyteutic documents of the centuries immediately succeeding 
testifies to its continued vitality and effectiveness as a mode of securing the 
full exploitation of the land. Confined neither to period nor locale, emphy- 
teusis finds reflection in the legal institutions of Italy, France, Spain, Scot- 
land, and England. The limits of this survey of Roman emphyteusis 
would be protracted inordinately should any attempt be made, however 
cursorily, to treat of medieval and modern emphyteusis; yet we cannot 
conclude without indicating the pervading influence of the emphyteutic 
principle. The manifold embodiment of emphyteusis in feudal and medieval 
institutions and its ultimate, fixed status in the legal systems of France and 
Italy have been made the subject of exhaustive research by Garsonnet, 
Simoncelli, and Brugi. Its relation to English law has not perhaps been 
stressed to the full. Without doubt such relationship may best be seen 
against the background of Scots law. Erskine in his Institute of the Law of 
Scotland states that: “As no kingdom can flourish under an utter neglect 
of agriculture, which was much obstructed by the vassal’s obligation to 
military service many landholders perceived the necessity of making feudal 

IMC, 4.66.2. M4 Arndts, op. cit., p. 880. 

UsCap. 4. X de locat. conduct. (3.18). Cf. Ne autem ex hac causa dominis facultas 
oriatur emphyteutas suos repellere, et reditum minime velle suscipere, ut ex huiusmodi 
machinatione, triennio elapso, suo iure is, qui emphyleusin suscepit cadat, licentiam e 
concedimus, attestatione praemissa, pecunias offerre, hisque obsignatis et secundum legem 
depositis, minime deiectionis timere periculum (C. 4.66). See Arndts, op. cit., p. 881, 
n. 159. 

NIC, 4.66.3; D. 30.1.39.5. 
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grants of small portions of land under the condition that the grantee should, 
in place of serving the grantor in war, cultivate and sow the grounds which 
the grantor kept in his natural possession. These were called tenures by 
soccage ; which it has been proved (supra, b.i, t.l, no. 35) were anciently 
common to us with our neighbours of England, though they are now fallen 
altogether into disuse. From the same view of improving the land by 
agriculture, the tenure by feu-farm was introduced into Scotland as early 
as the Leges Burgorum, c.100.”""* Proceeding to state that, “though the 
body of the Roman law was finished before the feudal law had its existence, 
Craig, and other writers, with great propriety, express a grant in feu-farm 
by the Roman vocable emphyteusis ; for, on comparing the two rights, a 
close resemblance must appear between them in their most essential char- 
acters,” Erskine then details the very close resemblance between a grant in 
feu-farm and emphyteusis."* Poste, too, recognized that the emphyteutic 
principle was to be accorded some recognition in the development of Eng- 
lish law, holding that, “if seeking in Roman law for types of feudal institu- 
tions, we find the germ of freehold tenure in Emphyteusis, the antitype of 
copyhold tenure may similarly be discerned in Colonatus.”'*° We may be 
tempted to find a further manifestation of emphyteusis in the colonization 
of the Americas by the English. The juxtaposition of the terms emphy- 
teusis, plantatio, plantation prompts the surmise that emphyteusis had not 
yet become shrouded in the mists of antiquity, a surmise strengthened by 
the description of the tenure in the charters of the colonies. Thus, the 
charter of Plymouth explicitly provides that the land is “to be holden of 
us, our heirs and successors, as of our manor of East Greenwich in the 
County of Kent, in free and common soccage, and not in capite, nor by 
knight service.”*** =Though recourse was not had to the specific term emphy- 
teusis, there can be but little doubt that the purpose, as was that of the 
Roman emperors, was the amelioration of the land. Thus seemingly, did 
English law, too, bow to historical tradition, adapting and integrating an 
institution of proved juristic and economic worth. A tenure, at once assur- 
ing the owner of a return, however moderate, bestowing upon the grantee 
the greatest possible dominion compatible with ownership lying in another, 
coupled with warranty of an enduring possession of the object of his labour 
and energy, needs must recommend itself as most desirable in those ever- 
recurring cycles of agricultural decay and economic pressure. It may be 
true that the full and beneficial exploitation of the land is at all times desir- 

18], Erskine, An Institute of the Law of Scotland, new ed. by J. B. Nicholson (Edin- 
burgh, 1871), p. 342. 

M9Jbid., p. 343. 2Poste, op. cit., p. 375. 


™The Colonial Laws of Massachusetts, reprinted from edition of 1672 with supple- 
ments through 1686 (Boston, 1887). 
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able, and that emphyteusis, in a sense, is but an expedient measure to 
accomplish this end, in no wise excluding other modes. Yet, it became so 
entrenched in Roman practice and Roman law that it could not but figure 
largely in the institutions of those who received the Roman heritage.’** 


University of California, Berkeley. Wasas R. joumenpu 


‘The following authorities are of value with regard to the emphyteutic interest: 
V. Arangio-Ruiz, ‘‘La struttura dei diritti sulla cosa altrui” in Archivio giuridico, vol. 
LXXXI (1908), pp. 361-468; vol. LXXXII (1909), pp. 418-69; V. Arangio-Ruiz, 
“‘Applicazione del diritto Giustiniano in Egitto’” in Aegyptus, vol. I (1920), pp. 21f.; 
K. L. von Arnesberg Arndts, “‘Emphyteusis” in Weiske’s Rechtslexicon, vol. III (Leipzig, 
1839-62), pp. 849/f.; ibid., Gesammelte civilistiche Schriften (Leipzig, 1873), pp. 210f,.; 
F. Baudry, ‘‘Emphyteusis” in Daremberg and Saglio, Dictionaire des antiquités grecques 
et romaines, vol. II, pp. 605-9; E. Beaudouin, ‘‘Les grands domaines dans l’empire 
romain, d’aprés des travaux récents” in Nouvelle revue historique de droit frangais et 
étranger, vol. XXI (1897), pp. 543-99, 673-720; vol. XXII (1898), pp. 27-115, 194-219, 
310-50, 545-84; J. Brissaud, Le régime de la terre dans la société étatiste du Bas-Empire 
(thesis, Paris, 1907); M. Brocard, L’Emphytéose (thesis, Paris, 1891); J. Carcopino, 
“L'Inscription d’Ain-el-Djemala” in Mélanges d'archéologie et d'histoire, vol. XXVI 
(1906), pp. 365-481; dbid., ‘Encore l’inscription d’Ain-el-Djemala” in Klio, vol. VIII 
(1908), pp. 154-85; L. B. C. Carton, ‘‘Nouveau document épigraphique relatif au colonat 
en Afrique” in Revue archéologique, vol. XIX (1892), pp. 214-22; ibid., ‘‘La lex Hadriana 
et son commentaire par le procurateur Patroclus” in Revue archéologique, vol. XXI 
(1893), pp. 21-39; E. Cuq, “Sur une nouvelle méthode d’interprétation des documents 
juridiques A propos de l’inscription d’Henchir Mettich” in Nouvelle revue historique de 
droit francais et étranger, vol. XXIII (1899), pp. 622-52; ibid., ‘‘Lecolonat partiaire dans 
l'Afrique romain d'aprés l'inscription d'Henchir Mettich”’ in Mémories a l’académie des 
inscriptions et belles-lettres, vol. X1 (1901), part 1, pp. 83-146; A. Vuy, De originibus et 
natura iuris emphyteutici Romanorum (Paris, 1838); H. Dernburg, Pandekten (Berlin, 
1902-3), vol. I, pp. 640-3, 647-50; K. F. W. Dittenberger, ‘‘Commentatio de inscriptione 
Thisbensi ad emphyteuseos ius spectante”’ in Index scholarum in universitate Halensi 
habendarum (1891-2); G. Dufour, De L’Emphytéose (thesis, Paris, 1893); A. Esmein, 
‘‘Les baux de cing ans” in Mélanges d'histoire du droit et de critique; droit romain (Paris, 
1886), vol. I; W. Fleischmann, Altergermanische und alirémische Agrarverhdlinisse 
(Leipzig, 1906); E. Garsonnet, Histoire des locations perpétuelles (Paris, 1879); F. Geis- 
weiler, De la perpétuité de la propriété en droit romain (Dijon, 1891); Girard, Manuel de 
droit romain (Paris, 1929), pp. 413-14; W. E. Heitland, Agricola (Cambridge, 1921); 
R. His, Die Domanén der rémischen kaiserzeit (Leipzig, 1896); E. Huntington, “Climatic 
Change and Agricultural Exhaustion as Elements in the Fall of Rome” in Quarterly 
Journal of Economics, vol. XXXI (1917), pp. 173-208; G. P. E. Huschke, ‘“‘Avitum et 
patritum und der ager vectigalis”’ in Zeitschrift fiir verglichende Rechtswissenschaften, 
vol. I (1878), pp. 161-210; P. Jérs, Rémische Recht (Berlin, 1927), p. 104; J. Jung, 
“Zur Wiirdigung der agrarischen Verhiltnisse in der rémischen Kaiserzeit’’ in Historische 
Zeitschrift, vol. XLII (1879), pp. 43-76; M. Jousset, De l’emphyléose en droit romain sous 
V'ancien droit et sous l'empire du code civil (thesis, Paris, 1885); E. Laboulaye, Histoire du 
droit de propriété fonciére en occident (Paris, 1839); L. Lapasset, Etude de l’emphytéose en 
droit romain et en droit frangais (thesis, Montpellier, 1900); E. Lattes, Studi storicé sull’ 
enfiteust (Turin, 1868); J. Lefort, Histoire des contrats de location per pétuelle (Paris, 1895); 





Empnyteusis: A RomMAN “PERPETUAL” TENURE 347 


R. Leonhard, ‘‘Emphyteusis” in Pauly-Wissowa’s Real Encyclopdidie der classischen 
Altertumswissenschaft, vol. V, pp. 2513-16; A. Menard, De l’emphytéose (thesis, Rheims, 
1885); L. Mitteis, ‘‘Zur Geschichte der Erbpacht im Altherthum” in Abhandlungen der 
Kéniglichen Sdchsischen Gesellschaft der Wissehschaften, historisch-philologischen Klasse, 
vol. XX (1901), no. 4; T. Momsen, ‘‘Die rémische Anfange von Kauf und Miethe”’ in 
Zeitschrift der Savigny-Stiftung fiir Rechtsgeschichte, vol. V1 (1885), pp. 260/7.; E. Pepin- 
Le-Halleur, Histoire de l’emphytéose en droit romain et en droit frangais (Paris, 1843); 
A. Pernice, ‘‘Parerga’’ in Zeitschrift der Savigny-Stiftung fiir Rechtsgeschichte, vol. V 
(1884), pp. 837.; A. Pertile, Storia del Diritto Italiano (Turin, 1893), pp. 297/., 298, 309, 
318, 319, 326, 335; G. Pfanmueller, Die kirchliche Gesetsgebung Justinians (Berlin, 1902); 
F. G. Puchta, Cursus der Institutionen (ed. 8, Leipzig, 1893), vol. II, § 245, pp. 237-42; 
M. Rostovtzeff, ‘Studien zur Geschichte des rémischen Kolonates” in Archiv fir 
Papyrusforschung und verwandte Gebiete, Beiheft i (Leipzig, 1910); F. C. von Savigny, 
Das Recht des Besitzes (Vena, 1865); A. Schulten, “Die Lex Hadriana de rudibus agris” 
in Hermes, vol. XXIX (1894), pp. 204-30; sbid., ‘‘Die Lex Manciana, eine africanische 
Domianenordnung” in Abhandlungen der kéniglichen Gesellschaft der Wissenschaften zu 
Géttingen, Philologisch-historische Klasse, Neue Folge, vol. II (1897), pp. 17-47; ibid., 
“Die ‘Lex Hadriana de redibus agris’ nach einer neuen Inschrift’’ in Klio, vol. VII 
(1907), pp. 188-212; K. Schwarze, Beitrdége zur Geschichte altrémischer Agrarprobleme 
(Halle, 1912); O. Seeck, ‘‘Die Pachtbestimmungen eines rémischen Gutes in Afrika’’ in 
Zeitschrift fiir Social- und Wirtschaftsgeschichte, vol. V1 (1898), pp. 305-68; V. Simoncelli, 
Della Enfiteusi (Naples, 1922); G. Tocilesco, Etude sur l’emphytéose (thesis, Paris, 1883); 
J. Toutain, “L’Inscription d’Henchir Mettich"” in Nouvelle revue historique de droit 
frangais et étranger, vol. XXI (1897), pp. 373-415, and Mémoires a l'académie des in- 
scriptions et belles-letires, vol. XI (1901), part 1, pp. 31-81; ibid., ‘Nouvelles observations 
sur l’inscription d’Henchir Mettich’”’ in Nouvelle revue historique de droit frangats et 
étranger, vol. XXIII (1899), pp. 137-69, 284-342, 401-14; P. Vinogradoff, The Growth 


of the Manor (London, 1905); M. Weber, Die rémische Agrargeschichte (Stuttgart, 1891); 
R. Wiart, Le régime des terres du fisc au Bas-Empire (thesis, Paris, 1894); B. J. H. 
Windscheid, Lehrbuch des Pandektenrechts (Frankfurt am Main, 1900-1), vol. I, pp. 
987f. As to the papyri, see: H. Comfort, ‘‘Emphyteusis among the Papyri” in Aegyptus, 
vol. XVII (1937), pp. 3-24; P. M. Meyer, Juristiche Papyri (Berlin, 1920), pp. 192f.; 
M. Modica, Introduzione allo studio della Papirologica giuridica (Milan, 1914). 











THE STATUS OF THE BRITISH COMMONWEALTH IN 
INTERNATIONAL LAW 


ASSOCIATION S of states are traditionally classified in the literature 

of international law under six heads: federation, confederation, real 
union, personal union, suzerainty and vassalage, protectorate. From time 
to time the evolving relations between the more or less autonomous political 
communities under the British crown have been uneasily battened down by 
different jurists in almost all of these categories, only to break out, after 
brief intervals of calm, in inelegant excrescences that reduce the anxious 
classifiers to despair. The categories themselves are so imperfect as 
scarcely to merit the care taken to keep them inviolate. Very little inde- 
pendent examination is required to reveal the flimsiness of the generaliza- 
tion upon which each depends. Let us take them in turn. 

In the federal state, several partially autonomous units, often themselves 
called “states,” are united under a constitution which sets up a central or 
federal authority and distributes the powers of government between it and 
the organs of the several states, provinces, or lands. The external affairs 
of the union are for the most part entrusted to the federal executive and, to 
use the traditional phraseology, the sole person in international law is, for 
most purposes, the union. The qualifications “for the most part” and “for 
most purposes” are necessary because, though in the United States and in 
those Latin-American republics which have used its constitution as a model 
the central authorities have complete control of foreign relations, special 
interests have in other countries produced variations. Thus under the 
German constitutions in force from 1871 to 1919 the right of direct relations 
with foreign states in the form of diplomatic representation and the con- 
clusion of treaties on a limited range of matters was retained by the Lander ; 
and the cantons of the so-called confederation of Switzerland, which is 
classified as a federal state, still preserve a restricted treaty-making power. 
In such cases nothing but the most artificial casuistry can deny to the 
several members of the union a measure of personality in addition to that 
of the federation. 

In federations there is but one nationality, and within its constitutional 
competence the union has direct power over the citizens of its constituent 
parts. Thus congress makes laws directly binding on all persons in the 
territory of the United States, and the Swiss federal assembly can legislate 
for all residents of Switzerland. 
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A number of associations less intimate than the federal union, and 
constituting historically a step towards federal or unitary organization, are 
classified together as confederations or confederacies. Three examples 
invariably cited are the United States under the Articles of Confederation 
from 1781 to 1788, the German confederation from 1815 to 1866, and the 
Swiss confederation from 1815 to 1848. In these the central organ was 
a congress or diet consisting of delegates from the several states, and 
having powers of war and peace, of legation, and of treaty. Apart from 
this common feature, however, the differences were so great as to cast 
doubt on the existence of a real type. Thus the German states retained full 
powers of legation, in addition to that created in the diet, and the right to 
declare a war of defence when the diet had decided that there was no cause 
for joint action. Neither in Germany nor in Switzerland was there any 
common nationality. In the United States, on the other hand, a common 
citizenship was declared: and congress had exclusive control of diplomatic 
relations and sole power of war and peace. The American states never 
achieved any separate international personality ; the German states retained 
that which they already had and created an additional person in the 
confederation. 

Confederations, though they have purported to be permanent associa- 
tions, have been more in the nature of alliances than unions. Their principal 
objects have been the preservation of peace between their members and 
the protection of their territory and independence. For most purposes 
they have possessed no power of direct government of the individual, that 
function being left to the several states. Finding their organization too 
loose and weak fo rits aims, they have in modern times formed themselves 
into closer unions. 

The association existing between Norway and Sweden from 1814 to 
1905, Austria and Hungary from 1723 to 1918, and since 1918 between 
Denmark and Iceland, is usually classified as “real union.” Here, as in the 
federation, there is one composite international person, and for most 
purposes, though not entirely, the personality of the component parts dis- 
appears. While retaining a large measure of internal autonomy, the com- 
ponent states are united under one executive for peace and war. There is 
one foreign office and the common executive concludes treaties and sends 
and receives diplomatic agents. Yet, through the common foreign office 
and executive, the states may enter into separate treaties, not of political 
alliance, but on such matters as commerce and extradition. 

The name “personal union” is used for such associations as that between 
England and Hanover from 1714 to 1837, Holland and Luxemburg from 
1815 to 1890, Belgium and the Congo Free State from 1885 to 1908. In 





350 Tue University oF Toronto Law JouRNAL 


each of these cases the two states had the same sovereign, but no other 
bond of union. They remained separate in the conduct of national affairs 
both internal and external. No composite international person was formed. 
Hanover was neutral during part of the struggle between England and 
Napoleon, and at least in theory these two countries might have been at 
war with one another. The common sovereign acted in totally different 
capacities for the several states, as did any common diplomatic agents that 
he might appoint. The states, forming the so-called “union,” might belong 
to other associations. Thus Luxemburg was, until 1866, a member of the 
German confederation. 

Hall described vassals as portions of the suzerain state “which during 
a process of gradual disruption or by the grace of the sovereign have 
acquired certain of the powers of an independent community.”* Bulgaria 
and Egypt, while still under the suzerainty of Turkey, concluded in- 
dependent treaties on railways, post and commerce, and sent and received 
consuls. The South African Republic, while considered to be under the 
suzerainty of Great Britain, could make treaties with foreign states which 
were valid unless the suzerain interposed a veto within six months, and 
treaties between the Republic and the Orange Free State were not subject 
even to this condition. 

Hall distinguished protectorates from vassal states by asserting that a 
presumption existed against the vassal’s possession of any given inter- 
national capacity, whereas the protectorate had all the powers which it had 
not given over to its protector.2 Westlake rightly pointed out, however, 
that in the case of Bulgaria the presumption was against the suzerain.° 
Yet the tendency was as Hall described it. Formally, if not always in sub- 
stance, the term “vassal state” has connoted a degree of organic dependence 
not usually to be found in the protectorate. The relation which the latter 
term calls to mind is a sort of tutelage whereby a strong state assumes some 
degree of control over a weaker one, and at the same time makes itself 
responsible for the protection of the subordinate community against external 
aggression. Usually, the protector takes over more or less complete super- 
vision, if not the actual administration, of relations with foreign countries. 
Yet because the business of the state under protectorate is handled as that 
of a distinct entity, it is generally admitted to possess international person- 
ality. Thus it is not automatically at war when the protector becomes 
involved in hostilities. The United States of the Ionian Islands, placed by 
the Treaty of Paris, 1815, under the protection of Great Britain, were 
neutral in the Crimean war. Treaties of the protector do not affect the 


‘International Law, ed. A. P. Higgins (Oxford, 1924), at p. 32. 2[bid. 
3Jnternational Law (ed. 2, Cambridge, 1910), part 1, at p. 26. 
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protectorate unless specifically concluded in its behalf as well; while the 
protectorate may be a party to treaties which are not binding on the pro- 
tecting state. 

When we come to examine these categories with a view to finding a 
niche for the British Commonwealth, some can be eliminated at once. More 
than one movement has been initiated by searchers after a neat certainty 
to organize the British nations in a federation with a central executive 
responsible to a central legislature in matters of common concern. All have 
failed. There is no one authority in the Commonwealth with power to 
direct the relations of the whole with foreign states, no person or body 
competent to conclude treaties binding on the several members without their 
consent in each case. To legislate for a Dominion which has adopted the 
Statute of Westminster, 1931, the parliament of Great Britain can now 
proceed only at the request of such Dominion and the request must be 
recited in the preamble to the act. In the Status of the Union Act, 1934, 
South Africa has taken over an independent power of peace and war ;° 
while the constitution adopted by Eire in 1937 permits that state to be 
involved in war only by the declaration of its own government.* With 
separate membership in the League of Nations and the practice of inde- 
pendent treaty-making and, for Eire, Canada, and South Africa, indepen- 
dent diplomatic representation, there came into being as many international 
persons as there are members of the Commonwealth. Obviously this is not 
a federation. 

Even in the confederations there was a central organ competent to make 
treaties binding on the whole. This organ proceeded by majority vote of 
the delegates appointed by the several states, and its treaties were therefore 
independent of the consent of any given member of the confederation. Here 
at once is a fundamental difference from the position in the British Com- 
monwealth. In this respect the Commonwealth is less unified than any of 
the confederations. In other respects it has more unity, notably in its 
preservation of the same sovereign as formal head of all the several govern- 
ments in their external, and save for Eire in their internal activities. The 
common quality of British subject, again with the exception (at least 
within its territory) of Eire, is a further bond which no confederation 
except the United States possessed. The appeal to a common supreme 

*Statute of Westminster, ss. 4 and 10 (22 Geo. V, c. 4). 

5Status of the Union Act, s. 4. And see A. B. Keith, The Dominions as 
Sovereign States (London, 1938), at pp. 48, 212. For doubts as to this position, 
see W. P. M. Kennedy and H. J. Schlosberg, The Law and Custom of the South 


African Constitution (Oxford, 1935), at p. 484. 
®Art. 28. 





352 THe University oF Toronto LAw JouRNAL 


tribunal, abolished thus far only by Eire, and the use of the parliament at 
Westminster as the instrument for amending the constitution of Canada, 
are also distinguishing features. 

If it will not fit into the doubtful category of confederation, much less 
will the Commonwealth submit to classification as a real union. In the 
associations so named there was but one executive responsible for war and 
peace and for the more important relations with foreign states. The 
separate foreign offices of the Dominions and their active international 
personality are a decisive barrier to the inclusion of the British nations in 
this group. 

Much as the sceptic may discount the high-sounding description of the 
members of the Commonwealth in the Report of 1926 as “autonomous 
Communities . . . equal in status, in no way subordinate one to another 
in any aspect of their domestic or external affairs ... ,” especially in 
view of the later statement that “the principles of equality and similarity, 
appropriate to status, do not universally extend to function,” he must 
admit that the actual conduct of the affairs of these communities comes 
near enough to substantiating the proclamation of equality to rule out the 
classification of their relationship as vassalage or protection. 

We are thus left with only “personal union” as a possible category for 
the Commonwealth ; and both in political and in legal discussion this is the 
label now most commonly applied to it. Yet the cap fits uneasily. In the 
personal unions hitherto recognized there have been two crowns united on 
the same head; but some, possibly the majority, of our constitutional 
lawyers still hold out for the indivisibility of the British crown. Even those 
who now find several crowns, or who believe that one crown with diverse 
aspects amounts to the same thing, must admit other features which did 
not exist in the classical personal unions. The appeal to the privy council 
and the use of the parliament of Great Britain for certain purposes by some 
of the Dominions are as great an anomaly here as in the confederation. It 
would also seem impossible for those who still argue unity in war and peace 
to accept this classification. Even the common quality of British subject 
is an awkwardness, in spite of the faint comfort that can be derived from the 
judgement in Isaacson v. Durant." For that decision casts doubt upon the 
survival of the feudal doctrine that allegiance is due to the sovereign in his 
personal capacity. Lord Coleridge, indeed, said that the language of 1 
Geo. I, st. 2, c. 4, 4 Geo. II, c. 21, and 13 Geo. III, c. 21, implied that 
allegiance was due to the king in his politic and not in his personal char- 
acter. Now if allegiance is due not to the personal sovereign but to the 
crown, there could not be any identity of nationality in the personal unions, 


7(1886) 17 Q.B.D. 54. 
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because the states had separate crowns. The quasi-constitutional arrange- 
ments which still bind our Commonwealth admit a common nationality 
save within the territory of Eire. 

The personal union could scarcely, in any event, include Eire, which 
does not employ the authority of the crown for any internal business. For 
all domestic purposes, indeed, Eire would appear to be a republic. This 
peculiarity might perhaps be ignored by the international lawyer so long 
as Eire continues to use the forms of monarchy in its external relations, 
though status and capacity even for the purposes of international law are 
determined often by reference to the constitution of the political community 
concerned. 

We have seen that the lines between the various classes of associations 
of states cannot always be sharply drawn. The assignment to any par- 
ticular class is often a mere approximation, the association presenting 
important similarities to those classified elsewhere. This was only to be 
expected of institutions designed to meet immediate needs and established 
with little regard to existing categories. The categories themselves are, of 
course, but generalizations from observed instances, and the jurist has no 
cause of complaint if the living subject refuses to be confined within the 
groupings which he contrives for his own convenience. Yet he does com- 
plain; and his reluctance to recognize anything essentially new creates a 
strong tendency to distort phenomena into conformity with his established 
concepts. 

All that is gained by exercising this tendency on the British Common- 
wealth is a fallacious orderliness. The risk involved is the constant danger 
that; having bundled us into a traditional category, the jurist will then pro- 
ceed to argue from the common characteristics of the historical occupants 
of that pigeon-hole to the possession or to the lack of specific powers in the 
Dominions of the crown. He will say that, since we constitute a confedera- 
tion or a personal union, we can do this or we cannot do that. Such is the 
ancient habit of lawyers, scarcely checked in our day by the contemptuous 
term “conceptual jurisprudence.” It is a perpetual source of the incon- 
sistencies between law and reality which so enfuriate the layman. For 
these reasons much the wiser course is to treat the Commonwealth as 
something sui generis, and to judge its own position and that of its mem- 
bers in the law of nations solely on the basis of the laws, conventions, 
agreements, declarations, and practices observed in the conduct of relations 
with foreign countries. 

There are doubtless still scrupulous theorists who deny that the 
Dominions are states on the ground that some parts of their machinery of 
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government lie outside their boundaries.* Again we are confronted with 
the use of the privy council as a final court of appeal, the ratification of 
treaties for Canada, Australia, and New Zealand by seals situated in Eng- 
land and in the custody of his majesty’s government in Great Britain, and 
the amendment of the Canadian constitution by the parliament at West- 
minster. But since it is laid down in the 1926 Report that the appeal to the 
privy council may be abolished at the pleasure of a Dominion, since, in 
Moore v. Attorney-General of the Irish Free State,® the privy council itself 
held that such abolition by one of the Dominions was valid, and since the 
necessary instruments of treaty ratification must be used at the request of 
a Dominion government and not otherwise, and parliament amends the 
British North America Act at the pleasure and only at the pleasure of 
Canada, it is difficult to understand why the mere geographical situation 
of governmental machinery so completely subject to the will of the com- 
munity making use of it should diminish status. 

We need not labour this point because, whether states or something 
less, the Dominions have achieved a personality in international law which 
can no longer be denied. Their distinct subjectivity to international rights 
and duties has been made apparent for more than a decade by their 
independent participation in international organization and conference, 
independent diplomatic representation, and independent conclusion of 
treaties. The question for us is whether, in establishing themselves as 
distinct entities in world politics, they have left any surviving composite 
personality in the Commonwealth. 

If it be true that his majesty’s government in Great Britain can of its 
own sole motion commit the whole Commonwealth to war or terminate by 
a declaration of peace a war in which all the members have been engaged, 
then it must be recognized that in the most portentous of all the exercises 
of public authority these so-called equal and autonomous communities are 
still fused in one entity. It must further be admitted that, if this is the only 
way in which the Dominions can be committed to war or peace, they lack 
one of the most characteristic powers of the independent state. 

Let us suppose that war has been declared by his majesty’s government 
in Great Britain and that the question whether a given Dominion is a 
neutral or belligerent has come before an impartial international court. By 
what steps would such a court arrive at a decision? Surely it must at once 
examine the constitution of the Dominion, including any constitutional or 
quasi-constitutional laws, conventions, or understandings linking it with 

8See, for example, Henri Rolin in Revue de Droit international et de législation 
comparée (1923), at p. 226. 
®[1935] A.C. 484. 
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Great Britain. It may be that the subtle nuances of status and function in 
the Report of 1926 will leave the learned judges in much the same doubts as 
have plagued our constitutional lawyers for the last dozen years. But sup- 
pose now that the Dominion in question is Eire and that our court passes on 
to the constitution of 1937. There it will find, in article 28, the law that 
“War shall not be declared and the State shall not participate in any war 
save with the assent of Dail Eireann.” Attention will then inevitably be 
drawn to the statement issued by the British government on December 29, 
1937, the day when this law came into force, that “They are prepared to 
treat the new constitution as not effecting a fundamental alteration in the 
position of the Irish Free State, in future to be described . . . as ‘Eire’ or 
‘Ireland,’ as a member of the British Commonwealth of Nations.” The 
same statement records the agreement of Canada, Australia, New Zealand, 
and South Africa to adopt the same view. Now unless this pronounce- 
ment is to be taken as a gross deception intended to convey the impression 
of acceptance of the constitution, while at the same time denying to article 
28 its plain meaning, it must signify that independent power of war and 
peace is not incompatible with membership in the Commonwealth. It 
might, indeed, be argued that since the explicit assumption of such power 
effects no fundamental change, the power must already have existed as part 
of the status of member. Recognizing, however, the cruelty of applying a 
contrario reasoning to the documents of what is sometimes called our 
imperial constitution, let us content ourselves with the conclusion that the 
decision of the court would in all probability negative the automatic impli- 
cation of Eire in a declaration of war by Great Britain. 

What now if the Dominion before the court were South Africa? Here 
the decision might turn on the question whether or not the Union had 
issued a declaration of neutrality. For though the capacity to declare war, 
peace, or neutrality would clearly seem to result from section 4 (1) of the 
Status of the Union Act, “The Executive Government of the Union in 
regard to any aspect of its domestic or external affairs is vested in the King, 
acting on the advice of His Ministers of State for the Union, and may be 
administered by His Majesty in person or by a Governor-General as his 
representative,”—yet this clause, unlike article 28 of the Irish constitution, 
does not explicitly condition South African participation in war upon the 
assent of any organ of the Union. In the absence of such explicit statement 
our court might conceivably hold, owing to the previously existing unity in 
war, that South Africa might still be committed to belligerency without an 
act of executive government in its own behalf. 

The same would be true in the case of Canada. Here, also, I believe 
that an international court would be bound to recognize the validity at least 
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of a statutory declaration of neutrality provided it followed immediately 
upon Great Britain’s declaration of war. Apart from the question whether 
or not any prerogative act might be set aside by Canadian legislation even 
before the Statute of Westminster, it seems clear since that enactment that 
an act of the parliament of Canada calling upon the Canadian government 
to declare and enforce neutrality would be valid. Section 2 (2) of the 
Statute of Westminster reads: “No law and no provision of any law made 
after the commencement of this Act by the Parliament of a Dominion shall 
be void or inoperative on the ground that it is repugnant to the law of 
England, or to the provisions of any existing or future Act of Parliament 
of the United Kingdom, or to any order, rule or regulation made under any 
such Act, and the powers of the Parliament of a Dominion shall include the 
power to repeal or amend any such Act, order, rule, or regulation in so far 
as the same is part of the law of a Dominion.” This gives ample authority 
to exclude from application to Canada any act of the crown or parliament 
in Great Britain save the British North America Acts, 1867-1930, which, 
together with orders, rules, and regulations made under them, are explicitly 
reserved in section 7 of the Statute of Westminster. A declaration of 
neutrality would in no way repeal, alter, or amend these Acts and orders, 
nor would it violate section 7 (3) of the Statute of Westminster ; for, sub- 
ject to the Colonial Laws Validity Act, 1865, now inapplicable, and to the 
explicitly granted powers of the provinces, the parliament of Canada had 
full powers of legislation. 

Even if it be held that in the present constitutional position the actual 
declaration giving effect to the neutrality statute must be made by the king 
directly rather than by the governor-general acting for his majesty, the 
declaration would still be an act of the Canadian government, for it would 
issue on the advice of Canadian ministers. Only if the king might refuse 
such advice could the Dominion be regarded as incapable; and it is sub- 
mitted that such refusal would not now be in accordance with constitutional 
practice.’® 

I specify a declaration of neutrality immediately following the British 
declaration of war, because again our court might hold, owing to the 
historical association and to the amount of authority which can still be 
found among the lawyers of the Commonwealth to support the view, that a 
presumption of implication exists. If so it would be bound to consider the 
foreign belligerent justified in acts of war directed against Canada in any 

10Report of Imperial Conference, 1926, IV, c. . . “it would not be in accordance 
with constitutional practice for advice to be tendered to His Majesty by His Majesty’s 


Government in Great Britain in any matter appertaining to the affairs of a Dominion 
against the views of the Government of that Dominion.” 
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interval that might elapse before the issue of a declaration of neutrality 
from Ottawa. 

There is, however, another possibility, even probability, worth consider- 
ing. An international court might hold that where a Dominion has the 
power, by legislation or otherwise, to establish its neutrality, it must not 
be considered to be involved in a declaration of war by any other com- 
munity. The judicial view, in other words, might be that since our constitu- 
tional arrangements do not impose a compulsory unity in war, that unity 
could only be brought about by positive action on the part of the Dominion. 
In any case it seems clear that a foreign state, in recognizing the neutrality 
of a Dominion, would not be committing the wrong of intervention by 
premature recognition of separate personality. 

It will be observed that I have not touched upon any contractual obliga- 
tions which particular Dominions may have assumed to allow the use of 
harbour facilities by British warships in time of war. Such obligations can 
hardly be considered elements of status any more than similar arrangements 
between say Great Britain and France. If Dominion harbours were in fact 
used as bases of operations or supply, that would obviously constitute a 
breach of neutrality and a casus belli for the foreign belligerent. But the 
existence of a similar agreement between Great Britain and France would 
not mean that either of these countries would be ipso facto a belligerent 
when the other declared war. The existence of such agreements has no 
bearing upon the legal capacity of a country to remain neutral; just as a 
contract to abstain from a given act does not affect the legal capacity of the 
individual to perform the act, though its performance may render him 
liable to a suit in damages for breach of contract. 

It is contended that the common allegiance to the crown necessarily 
involves unity in war, since one cannot legally be a friend to the king’s 
enemies."’ If the crown is now divided, and allegiance is due to the king 
only in his political capacity, this opinion is hardly tenable, for there then 
ceases to be any common allegiance. If the crown is not divided but only 
diverse in aspect, it remains doubtful whether a Canadian national, for 
example, owes any allegiance except in respect of Canada or, in other 
words, to any but the Canadian aspect of the common Crown.” 

The second most important field in which the international personality 
of a political community manifests itself is that of treaty relations with 
like communities. The post-war practice of the British nations, as summed 





11See, for example, Walter Schmid, Die “Common allegiance” als Beschrinkung 
der volkerrechtlichen Handlungsfahigkeit der britischen Dominien (Berlin, 1938). 

12The possibility of local allegiance only was insisted upon by Lawrence J. in 
R. v. Francis: ex parte Markwald, [1918] 1 K.B. 617. 
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up in the Report of 1926, establishes the fact that no obligation can be 
imposed by treaty on any member of the Commonwealth without its consent 
in the specific instance. By way of exception, however, it seems to have 
been commonly believed until 1936 that an agreement limiting the naval 
forces of the crown concluded by the United Kingdom alone would bind 
the Dominions. This view was successfully challenged by the Irish Free 
State and the Union of South Africa when they refused to accept the 
London Naval Treaty; and the Imperial Conference of 1937 adopted a 
report to the effect that: “each Member [of the Commonwealth] takes part 
in a multilateral treaty as an individual entity, and, in the absence of 
express provision in the treaty to the contrary, is in no way responsible 
for the obligations undertaken by any other Member.”** So ended the last 
fragment of constitutional unity in the treaty-making of the Commonwealth. 

The diplomatic protection of nationals abroad is a third important 
function of the state in international politics. How is this performed in the 
Commonwealth? Until 1924 there existed but one diplomatic service, 
although there were already several ministries of external affairs. Since 
the establishment of a minister of the Irish Free State in Washington, 
followed in 1927 by a Canadian appointment to the same capital, the 
development of separate and independent legations by the Dominions, with 
the exception of Australia and New Zealand, has been fairly rapid, being 
limited solely by considerations of expediency. It remains true, neverthe- 
less, that in countries where the Dominions have no separate representation 
their nationals have recourse to the agents of his majesty’s government in 
the United Kingdom. Eire and South Africa alone have begun to build 
up their own consular services, and nearly the whole of the consular 
business of the Commonwealth is transacted by the consuls of Great Britain. 

In this foreign service, still performed in so many parts of the world 
for all the British nations by officials appointed in London, may be seen a 
substantial survival of the former unity of the Empire. It is indeed one of 
the few privileges attaching to the common status of British subject, which 
clearly no longer imports membership in one body politic in the sense of 
freedom of movement and residence, or civic rights, throughout the terri- 
tories of that body. Even after the installation of the first separate diplo- 
matic missions, the government of the United Kingdom was responsible 
for an emphatic assertion of this unity. In reply to a query of the United 
States as to the right of the Canadian government to represent the interests 
of British subjects, not being Canadian nationals, in the “I’m Alone” case, 
1929, Whitehall maintained that “no foreign Government is entitled to 
question the authority of one of His Majesty’s Governments to present a 





13Summary of Proceedings (Ottawa, 1937), p. 27. 
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claim on behalf of a particular subject of His Majesty.”** This, however, 
is a merely unilateral statement on a question of international law upon 
which other states may well entertain other views. As the growth of 
separate representation proceeds, it is inevitable that the natural reference 
of Dominion nationals to their own ministers should come to be regarded 
as a matter of law. This will be particularly true in cases where, as in the 
Irish Nationality and Citizenship Act of 1935, the legislation of a Dominion 
purports to deny to its citizens the quality of British subject. It is sub- 
mitted that in view of this act, a foreign state would be within its rights in 
refusing to permit the intervention of a diplomatic or consular agent of the 
United Kingdom on behalf of an Irish citizen. 

It is by no means an unknown thing for the legation of one state to 
assume by agreement the representation of the interests of another. In 
view of the separation of diplomatic establishment in some capitals, the 
continuing protection of citizens of the Dominions in others may be re- 
garded as nothing more than the result of such an agreement. In that 
light it loses the appearance of any constitutional unity in diplomacy. 

Summing up, we may say that a study of the existing arrangements 
for the conduct of relations between the members of the Commonwealth 
and foreign states shows no clear concentration of authority in one body 
competent to act for the whole. In some cases the old unity has been dis- 
placed by explicit decentralization; in others it has been shattered by the 
increasingly necessary implications of legislation, practice, and convention 
which repeal or ignore previous limitations upon the autonomy of the 
Dominions. The conclusion here ventured is that there is no longer any 
legal entity from the international point of view, any composite international 
personality, englobing all the territories of the crown. The term “Empire” 
or “Commonwealth,” applied to the whole group, has become a misnomer, 
justified mainly as an historic survival and by a vague sentiment of solid- 
arity which may still find expression, though it is not bound to do so, in 
common action. 


P, E. Corpett 
McGill University. 


 -4See 17 British Year Book of International Low (1936), at p. 92, ‘note. 





L’ABUS DES DROITS* 


EPUIS un demi-siécle, en France, la jurisprudence s’est montrée 
largement créatrice de droit. Influencés par de nouvelles concep- 
tions sociales ou économiques, les tribunaux, surtout dans le domaine 
de la responsabilité civile, ont accueilli des théories ou systémes juridiques 
qui élargissent notablement I’idée de la faute, ou en facilitent la preuve 
par l’admission de nouvelles présomptions. Suivant l’expression d’un 
des juristes les plus avertis de |’école moderne écrivant précisément sur le 
sujet méme de cet article, ce serait ‘‘la conscience collective qui devient 
ou qui reste son propre législateur.’’! 

On érige ainsi, grace a l’apport des auteurs qui commentent les arréts 
d’espéce des cours de justice, des constructions doctrinales dont l’effet 
est quelquefois de modifier les conceptions traditionnelles de la responsa- 
bilité civile. Parmi ces constructions doctrinales on peut en signaler deux 
qui ont eu une singuliére fortune en France et dans d'autres pays de droit 
civil: l’enrichissement sans cause,’ et, le sujet de cet article, l’'abus des 
droits. 

Le droit civil de la Province de Québec, qui provient directement du 
droit francais des dix-septiéme et dix-huitiéme siécles, ne s’est pas dével- 
oppé parallélement au droit francais de nos jours. Pour cette raison nous 
ne pouvons, sans une enquéte sérieuse, accueillir une nouvelle construc- 
tion doctrinale pour le seul motif qu’elle se serait fermement établie en 
France. De ce que nous ayons conservé le droit civil francais malgré 
notre changement d’allégeance politique, il ne s’ensuit pas que le droit 
civil de la France d’aujourd’hui soit notre propre droit. Les deux sys- 
témes sont sans doute issus de la méme souche, et dans leurs grandes 
lignes ils sont restés fidéles a la tradition francaise et romaine, mais ils ne 
sont pas pour cela identiques, et ils ne le furent pas lors de la codification 
de nos lois. 

Cependant on trouve dans nos recueils de jurisprudence un nombre 
assez considérable de solutions pratiques qui ressemblent beaucoup a 
celles qui, en France, ont servi de base au systéme jurisprudentiel de 
l’'abus des droits. Et de part et d’autre on invoque l’autorité du droit 

*L’auteur nous communique ici un rapport qu'il a présenté au mois d’aofit dernier 
au Congrés, 4 Montréal, de |’Association Henri Capitant pour la culture juridique 
francaise. (W.P.M.K.) 

1L. Josserand, Esprit des droits (Paris, Librairie Dalloz, 1927), no. 236. 


J'ai déja eu l'occasion d’étudier ce systéme dans la Revue du Droit de Québec, tome 
XIII, a fa page 157. 
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romain et celle du vieux droit francais. Je parlerai plus loin des lois du 
voisinage qui forment partie de l’héritage juridique que nous avons recu 
de la France d’autrefois. Nos juges se sont inspirés de ces lois quand ils 
ont, dans des espéces particuliéres, réprimé de véritables abus de droits. 
Il sera intéressant donc de comparer les arréts de nos tribunaux aux 
décisions frangaises récentes, et de voir jusqu’a quel point nous pouvons 
adopter la théorie qui prévaut aujourd'hui en France. C’est un peu de 
cette facon que j'ai envisagé l’enrichissement sans cause, en procédant, 
selon la méthode qu'on a suivie la-bas, du particulier au général. 

Cela étant, je n’ai pas besoin de m’arréter 4 ce qui semble étre plutét 
une question de mots. L’abus d’un droit ne se place-t-il pas tout-a-fait 
en dehors des limites de ce droit? En d’autres termes le droit ne cesse-t-il 
pas la ot l’abus commence? Ou encore, le droit étant synonyme du 
juste, du licite, du bien (jus est ars boni et aequi), \'abus n’en est-il pas la 
négation méme, et partant, n’est-il pas injuste, illicite et mal? L’essence 
de notre régime de liberté civile n’est-elle pas de pouvoir user librement 
de nos droits 4 la condition de pas en abuser au détriment d’autrui? 
Autant de questions dont la réponse ne souffre aucune difficulté, mais 
sur lesquelles il n’est pas besoin d’insister. 

Je crois aussi que de nous occuper de la classification des droits nous 
entrainerait bien loin et serait peu profitable. Sans donc m’arréter a ce 
qu’on appelle les droits subjectifs et les droits objectifs—et je doute qu’on 
puisse justifier rationnellement cette distinction—je ne retiendrai qu’une 
seule de ces classifications: celle des droits qui sont absolus et des droits 
qui ne sont que relatifs. 

Et méme dans notre société civile, 4 qui le christianisme donne pour 
fondement, aprés le devoir envers Dieu, l'amour du prochain, on peut 
bien se demander s’il y a réellement des droits absolus au sens strict. On 
a tenté de faire une énumération de droits qui seraient soustraits ‘‘plus 
ou moins complétement,”’ dans leur exercice, au contréle judiciaire.* Tels 
seraient, par exemple, le droit d’exhéréder ses héritiers légaux, le droit 
pour les parents de s’opposer au mariage de leurs enfants, le droit pour 
un propriétaire voisin d’acquérir la mitoyenneté d’un mur, etc. etc. C’est 
probablement aussi un droit absolu dans notre société politique que celui 
d’exercer les prérogatives que la constitution nous accorde, mais tout 
individu quelconque n'est pas investi de ces prérogatives. 

Cependant, alors que des droits vraiment absolus sont assez difficiles 
a trouver dans le Code, le nombre des droits relatifs s’accroit tous les 
jours. Un droit que la loi accorde pour une fin déterminée, ne vaut pas 
universellement pour toute fin quelconque. Et s’en servir pour une 
autre fin n'est pas seulement un abus de droit, c’est un acte posé sans 


’Planiol et Ripert, tome VI, no. 577. 
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droit et partant illicite; et si cet acte devient dommageable pour autrui 
il entraine la responsabilté civile de l’agent.‘ D’ailleurs quand on agit 
sans droit ou en abusant de son droit on donne ouverture au devoir de 
réparation si quelqu’un en souffre. La sanction de l'un ou de l'autre de 
ces actes est énoncée dans une régle fondamentale du droit civil, l'article 
1053 du Code. Aussi est-ce aux articles 1383 et 1384 du Code francais 
(nos articles 1053 et 1054), que les partisans du systéme de |’abus des 
droits rattachent le devoir de réparation. 

Il reste une question de principe qui demande une solution in limine. 
Le motif pour lequel on pose un acte est-il indifférent? II est clair que si 
l’acte est nommément prohibé par la loi, le motif, bon ou mauvais, im- 
porte peu; la fin ne justifie pas les moyens. Cependant des auteurs lui 
prétent une importance primordiale pour déterminer s'il y a eu abus d’un 
droit, et, disent-ils, si le motif est mauvais, on ne peut se targuer du droit 
pour nuire au prochain. Mais réfiéchissons un peu. Recourir aux tri- 
bunaux est un droit. Si je dénonce quelqu’un a un tribunal criminel 
malicieusement, par esprit de vengeance, est-ce que j’abuse de ce droit? 
Il faut distinguer. Si le tribunal trouve qu'il y a eu effectivement crime 
et condamne I’accusé, je n’encours aucune responsabilité civile, et il n'y 
aura pas eu abus de droit, puisque j’ai le droit de dénoncer, pour quelque 
motif que ce soit, un véritable criminel, l’intérét de la société exigeant 
que les crimes soient punis. Si, au contraire, la plainte est renvoyée, on 
s’enquerra de mes motifs, des raisons qui pouvaient justifier dans mon 
esprit la dénonciation, et s'il se trouve que j’aie agi par malice—et on 
présumera que mon intention était malicieuse lorsque j’ai agi par légéreté 
et sans raison plausible—on me condamnera a réparer le tort que j'ai 
causé a l’accusé. 

Ici le motif, en le supposant malicieux, ne suffit pas tout seul pour 
entrainer responsabilité. A ce propos il sera intéressant de citer une 
décision judiciaire notable, laquelle, bien qu'elle émane d'un tribunal d’un 
rang hiérarchique trés élevé, n'a pas pour nous, en la Province de Québec, 
l’autorité d'un précédent obligatoire. Je veux parler du jugement de la 
Chambre des Lords, en Angleterre, dans |'affaire Bradford v. Pickles.® 

Il s'agissait d'un propriétaire qui s'était approprié sur son propre 
fonds des eaux souterraines qui autrement auraient alimenté la prise d’eau 
de l’'aqueduc municipal situé sur terrain inférieur. On relevait que ce 
n'était pas un ruisseau ou une riviére souterrain traversant deux pro- 
priétés distinctes, mais les eaux finissaient par atteindre, par des canaux 
indéfinis, la prise d'eau des appelants. Le but de l’intimé était de forcer 
les appelants a4 acheter son terrain et a lui payer le prix qu’il en demandait. 

*Ai-je besoin de dire qu’ici et ailleurs ‘“‘agent”’ s’emploie dans son sens étymologique: 


‘tout ce qui agit,’’ qui est un sens donné par Bescherelle? 
[1895] A.C. 587. 
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Le mérite de la décision rejetant l’appel me parait indifférent, je crois 
méme qu'elle n’aurait pas été autre dans la Province de Québec. Ce que 
je veux relever c’est la ratio decidendi qu'invoqua Lord Watson, et que 
l’arrétiste a adoptée comme résumant tout le jugement: ‘‘No use of 
property which would be legal if due to a proper motive can become illegal 
because it is prompted by a motive which is improper or even mali- 
cious.’"® On peut traduire: ‘‘Nul usage de propriété qui serait licite s’il 
s'inspirait d’un bon motif, ne devient illicite parce que le motif serait 
condamnable ou méme malicieux.” 

Comme toutes les propositions trés générales, celle-ci exigerait bien 
des distinctions. Je ne puis m’empécher de croire qu'elle tend méme a 
resoudre la question par la question. Comment en effet peut-on déter- 
miner si l’usage du droit de propriété est conforme 4 la loi et licite si on 
se défend d’envisager le but que cet usage se propose d'atteindre? Il y 
a beaucoup d'autres distinctions qui se présentent a l’esprit, car il n’y a 
pas de rapport en droit civil entre l’usage normal du droit de propriété, 
et un usage anormal de ce droit 4 seule fin de porter préjudice 4 son 
voisin. Autrement dit, on ne peut servir de sa propriété comme d’un 
instrument pour nuire a autrui, pas plus qu’on ne pourrait frapper mali- 
cieusement quelqu’un en se servant d’une canne dont on serait pro- 
priétaire. 

Je ne crois donc pas qu’en principe général on puisse dire que le motif 
de l’agent soit indifférent. C'est une particularité 4 envisager avec les 
autres circonstances de l’espéce. Je n’invoque pas ici, cependant, le vieux 
brocard latin malitiis non est indulgendum comme une régle de droit, il ne 
lest certainement pas, mais je lui donnerais peut-étre la portée d’une 
vérité de sens commun. Du reste la pratique du prétoire nous enseigne 
que la mauvaise foi et la malice sont des notes infamantes pour le plaideur 
auquel on peut les reprocher. 

Je ne veux donc ni accueillir ni.rejeter le systéme francais dit de l’abus 
des droits. Je ne suis pas éloigné de croire que nous n’avons pas besoin 
d’ériger une construction doctrinale spéciale pour donner une solution 
aux différentes espéces qu’envisagent les partisans de ce systéme. Et je 
me permettrai de discuter quelques solutions particuliéres tant ici qu’en 
France, en les rattachant, comme on le fait en notre ancienne mére-patrie, 
au grand principe de la responsabilité civile, nemini nocere. Je ferai une 
revue de quelques droits d’une certaine importance, en commengant par 
le droit de propriété.’ 


‘Dans une conférence reproduite par The Canadian Bar Review, vol. V, a la page 10, 
j'ai parlé de ce dictum de Lord Watson, mais j’ose prier le lecteur de chercher ici ma 
pensée marie et j’espére définitive. 

7A titre de droit comparé, on peut rapprocher la conception frangaise de l’abus 
des droits de ce qu’on nomme en droit anglais une ‘‘nuisance.’’ L’encyclopédie de Lord 
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I. Le droit de propriété 


Notre Code a adopté la définition que le Code Napoléon donne de la 
propriété. C’est, dit notre article 406, le droit de jouir et de disposer des 
choses de la maniére la plus absolue, pourvu qu’on n’en fasse pas un usage 
prohibé par les lois ou les réglements. 

Une telle définition fait voir que dans la pensée du législateur certains 
usages du droit de propriété sont prohibés par les lois ou les réglements. 
Le droit d’usage de la propriété n’est donc pas un droit absolu, malgré 
ce que dit la premiére partie de notre article. C’est la seule interpré- 
tation d’ailleurs que comporte cette disposition qui autrement contien- 
drait deux énonciations contradictoires. 

Afin de compléter cette définition et pour déterminer quel usage le 
propriétaire peut faire de sa chose, il faut préciser le sens de cette réserve 
“usage prohibé par les lois ou les réglements.’’ Abstraction faite des 
réglements municipaux qui contrélent, par exemple, le genre de construc- 
tions que le propriétaire peut ériger, il y a des lois traditionnelles dans le 
droit frangais qui prohibent certains usages de la propriété immobiliére. 
La raison d’étre de ces lois est la protection et le bien-étre de la société 
plus ou moins grande que forment tous ceux qui résident dans une localité 
quelconque, et leur but est surtout d’assurer l’harmonie des rapports 
entre voisins. Pour cette raison méme on les a toujours appelées les lois 
du voisinage. Certaines de ces lois sont énoncées dans le Code civil au 
titre des Servitudes, d'autres, et on peut dire les plus traditionnelles, 


n’ont pas été codifiées, bien que le Code s’y référe d'une maniére générale, 
par exemple 4a l'article 1057. Elles sont de l’essence méme du droit de 
propriété, puisque le propriétaire ne peut jouir de sa propriété, qu’en 
respectant le droit égal de son voisin de jouir de la sienne. Ce proprié- 
taire, en effet, n’est pas un étre isolé, son droit se termine 1a od le droit de 
son voisin commence, et, pour tout dire en un seul mot, il doit user de son 
droit socialement,® et en bon voisin.’ Il me sera permis d’emprunter 


Halsbury, V° Nuisance, no. 884, la définit comme suit: ‘Every person is required to 
exercise his rights, whether over his own or public property, with due regard to the 
co-existing rights of others, and an unreasonable, excessive or extravagant exercise of 
his rights to the damage of others constitutes a nuisance in law.’’ Je traduis aussi 
littéralement que possible: ‘Toute personne doit exercer ses droits, soit sur sa pro- 
priété ou sur celle du public, en ayant égard aux droits coexistants d’autrui, et un 
exercice déraisonnable, excessif ou extravagant de ces droits au détriment d’autrui 
constitute une muisance aux yeux de la loi.’’ Celui auquel cette “nuisance” porte 
préjudice est recevable 4 en demander la suppression (to abate the nuisance). 11 est 
difficile de ne pas voir la similitude entre les deux conceptions qui comportent toutefois 
un reméde différent dans l'un et l'autre des deux systémes jurisprudentiels. 

*Ce mot est d’un usage courant. Il manque cependant quelque peu de précision. 
L’explication la plus claire que je puisse en offrir est la phrase de Pothier que je citerai 
dans l’instant. 
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l’expression dont se servent Planiol et Ripert® et que l’'usage immémorial 
consacre, et de dire que chaque propriétaire doit se comporter en bon pére 
de famille. 

Nous trouvons un exposé sommaire mais suffisant de ces lois du vois- 
inage dans le second appendice du traité du contrat de Société de Pothier, 
intitulé ‘‘Du voisinage,”’ nos. 230 et suivant. Ces lois font corps avec les 
lois de la propriété elle-méme.'® Nos tribunaux les appliquent couram- 
ment. 

Au numéro 235, Pothier" pose le principe fondamental que “‘le vois- 
inage oblige les voisins 4 user chacun de son héritage de maniére qu’il ne 
nuise pas a son voisin.”” I] ajoute, ‘cette régle doit s’entendre en ce sens, 
que quelque liberté qu’un chacun ait de faire ce que bon lui semble sur 
son héritage, il n’y peut faire rien d’od il puisse parvenir quelque chose 
sur l’héritage voisin, qui lui soit nuisible.”’ 

Un acte par lequel un propriétaire entraverait le propriétaire voisin 
dans la jouissance de son droit de propriété, violerait ce principe fonda- 
mental. Serait-ce un abus du droit de propriété? 

M. Louis Josserand,"” dont l’ouvrage m’a été d'une trés grande utilité, 
croit que les lois ou obligations du voisinage se placent en dehors du 
domaine de l’abus du droit. Je ne m’arréterai pas a ce qui peut étre une 
question de classification. D’ailleurs, j’aurai a préciser des espéces que 
M. Josserand lui-méme et la plupart des auteurs rangent parmi les cas 
d’abus du droit de propriété, et la question de classification ne me parait 
que d’un intérét secondaire. Si je puis accepter la solution pratique que 
notre jurisprudence a donnée a ces espéces, ce sera parce que, suivant 
moi, il y aura eu violation des obligations du voisinage. Le but de mon 
enquéte est précisément de déterminer si ces solutions sont justifiées par 
les principes de notre droit. D’autres considérations me semblent super- 
flues. 

Je me résume donc en deux mots. Le droit de propriété est un droit 
qui s’exerce en société; il est relatif et non pas absolu. Les restrictions a 
ce droit—on peut les appeler si on veut des abus de droit, cela m'est 
indifférent—sont celles qui résultent d'une maniére générale des lois du 
voisinage qui ne furent pas toutes codifiées. Je ne m'occuperai pas des 

*Tome III, no. 455. 

Ce n'est pas une objection que le Code civil ne contienne pas un traité sur le 
voisinage, mais seulement quelques dispositions éparses. 11 ne manque pas de lacunes 
dans le Code, comme la co-propriété et la superficie. D’ailleurs l'abrogation de |'ancien 
droit chez nous fut conditionnelle (voy. l’art. 2613). Or il est certain que, dans l’ancien 
droit, les rapports de voisinage furent réglementés comme |’enseigne Pothier. 

“Je pourrais multiplier ici les renvois, car tous les vieux auteurs parlent des obli- 


gations du voisinage. Pothier, notre guide habituel, nous suffira. 
“Esprit des droits, no. 15. 
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restrictions que d'autres lois ou des réglements municipaux ont pu ap- 
porter au droit du propriétaire. 

Voyons maintenant quelques espéces, que je choisirai indifféremment 
dans la jurisprudence francaise ou dans la nétre. 

Je commencerai par une décision francaise qu’on cite comme un 
premier exemple de répression d’abus du droit de propriété. II s’agit de 
l’arrét de la Cour d’appel de Colmar du 2 mai, 1855." Dans cette espéce 
l’appelant avait méchamment, sans utilité pour lui, et dans |’unique but 
de nuire 4 son voisin, élevé, en face et contre la fenétre de |’intimé, une 
fausse cheminée commencant seulement sur la toiture, dont l’effet était 
d’enlever la presque totalité du jour que recevait cette fenétre. L’arrét 
confirmait le jugement qui avait ordonné la suppression de la fausse 
cheminée pour le motif que si le droit de propriété est un droit en quelque 
sorte absolu, autorisant le propriétaire 4 user et abuser’ de la chose, 
cependant l’exercice de ce droit, comme celui de tout autre, doit avoir 
pour limite la satisfaction d'un intérét sérieux et légitime. L’arrét in- 
voque aussi, et probablement par surcroit, les principes de la morale et de 
l'équité qui s’opposent a ce que la justice sanctionne une action inspirée 
par la malice. 

Il y a un autre arrét francais beaucoup plus récent au méme effet, 
savoir celui prononcé par le tribunal de Sedan du 17 décembre, 1901." 
On avait construit, dans un but de taquinerie, une cloison en planches a 
faible distance de la ligne séparative de deux terrains, et 4 2 m. 50 de la 
maison du demandeur, d'une hauteur de 10 m. 15 sur 15 m. 80 de long- 
ueur, avec deux retours en équerre de maniére a enclore complétement 
cette maison. Cette cloison, peinte en noir, obstruait la lumiére et le 
jour, et donnait a la maison du demandeur l’aspect d’une prison. On 
constatait en outre qu'il en était résulté une dépréciation notable des prix 
de location des logements de cette maison. II y aurait eu également 
danger d’incendie. Le jugement ordonne la démolition de la cloison pour 
des motifs semblables 4 ceux invoqués par la Cour de Colmar, et ajoute 
que le droit de propriété, si absolu qu'il soit, a pour limite, dans son exer- 
cice, la satisfaction d'un intérét sérieux et légitime. La note, signée 
G. Appert, est digne de toute attention, car elle cite un nombre considér- 
able d’autorités de l’ancien droit. 

Le méme cas s'est présenté 4 Montréal. Un voisin avait construit 
une cléture d’une hauteur de vingt 4 vingt cinq pieds prés de la ligne 
séparative de son fonds et de celui de son voisin. Ce dernier avait de 

8Dalloz, 1856. 2. 9. 

“C'est la conception romaine, le jus abutendi. I1 va sans dire que cette conception 


n’a rien de commun avec la théorie de l’abus des droits. 
USirey, 1904. 2. 217. 
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larges fenétres a la distance permise par la loi, et de ces fenétres il jouissait 
d’une trés belle vue, car les deux fonds se trouvaient sur une rue qui 
gravit les premiéres pentes de la montagne. Le constructeur de la 
cl6ture paraissait avoir agi par pure malice. II n'y eut pas de procés 
toutefois, et finalement le propriétaire crut bon de démolir sa cléture 
par suite, croit-on, des critiques adverses de tous les résidents de la 
localité. Cette espéce ressemble aux deux autres que j'ai rapportées, 
et l’effet de la cléture efit été vraisemblablement de déprécier la valeur 
de la propriété en haine de laquelle elle était érigée. Une demande en 
justice aurait probablement eu le méme succés. 

Si on prend comme régle générale ce que dit Pothier que chaque 
voisin doit user de son héritage de maniére qu'il ne nuise pas 4 son voisin, 
il est facile de donner une solution a ces espéces. Et a cet égard il faut 
distinguer l’usage normal du droit de propriété d'un usage qui aurait 
pour effet d’empécher le voisin de jouir du sien. Le propriétaire dont 
il est question dans les arréts que j'ai rapportés aurait pu construire une 
maison sur l’emplacement de la cléture, ou exhausser sa demeure a 
l’endroit od il a bati la fausse cheminée. Son voisin en aurait éprouvé 
les mémes inconvénients, sauf peut-@tre le danger d’incendie, sans 
pouvoir cependant s’en plaindre, car il est normal de construire une 
maison sur un terrain, et le voisin devait s’y attendre. Mais il n'est pas 
normal de se servir de sa propriété uniquement pour nuire au voisin, 
ou d’accomplir des actes de propriété chez soi, méme sans mauvaise 
volonté, qui entraveraient indfiment la jouissance du voisin. Entre 
propriétaires voisins les relations réciproques doivent s’inspirer du prin- 
cipe que, dans une société organisée, la liberté individuelle n’excuse pas 
des atteintes 4 la liberté également intangible d’autrui. Il y a des 
inconvénients inévitables dans toute agglomération, si petite soit-elle, 
qui naissent de l’agglomération méme. Ces inconvénients comportent 
du plus ou du moins selon les circonstances et la nature, résidentielle ou 
industrielle, du voisinage, et chacun doit les supporter sans indemnité. 
Les tribunaux protégent le voisin quand ces inconvénients dépassent la 
mesure de ce qu'il est normal d’accepter en égard a ces circonstances. 
Le respect de cette mesure, qui est nécessairement variable et flexible, 
évite tout conflit entre voisins. 

Il convient de répondre immédiatement a une objection possible. 
Le Code, par l'article 414, copie textuelle de l'article 552 du Code Na- 
poléon, pose le principe que la propriété du sol emporte la propriété du 
dessus et du dessous. Et il en tire deux conséquences: lo que le propri- 
étaire peut faire au-dessus toutes les plantations et constructions qu’il 
juge a propos, sauf les exceptions établies au titre des Servitudes; 20 qu’il 
peut faire au-dessous toutes les constructions et fouilles qu'il juge a 
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propos et tirer de ces fouilles tous les produits qu’elles peuvent fournir, 
sauf les modifications résultant des lois et réglements relatifs aux mines 
et des lois et réglements de police. 

Mais donner un effet absolu A ces conséquences serait méconnaitre 
ce qui parait fondamental en cette matiére, savoir que le droit de propri- 
été lui-méme n’est pas un droit absolu. J’ai dit que ce qu’on appelle 
les lois du voisinage font corps avec ce droit. Ainsi le propriétaire 
exercera librement les prérogatives que lui reconnait l'article 414, mais 
il ne peut s’en prévaloir 4 seule fin d’empécher le propriétaire voisin de 
jouir de sa propriété. Je n’insiste pas davantage pour ne pas répéter 
inutilement ce que j'ai déja dit. Il y a eu des contestations devant nos 
tribunaux, notamment quant au droit réclamé par un propriétaire de 
creuser une cave ou une tranchée dans la ligne méme qui sépare son 
fonds de la propriété voisine, ce qui peut compromettre la solidité des 
constructions déja érigées sur cette propriété. Je puis signaler la 
décision de la cour de révision dans Falardeau v. Windsor Hotel Co," 
et celle du juge Robidoux dans McCabe v. Lafontaine.” A raison de 
circonstances de fait, on ne peut voir la des arréts de principe. J’ai 
déja dit plusieurs fois que le propriétaire doit user de son droit de maniére 
a ne pas nuire au voisin. Certaines précautions sont d'usage dans ces 
cas et si on les prend on ne risque pas d’entrainer la ruine des construc- 
tions du voisin. Il me semble que la prudence la plus élémentaire rend 
ces précautions obligatoires entre voisins. 

Nous trouvons dans nos recueils de jurisprudence une quantité 
d’espéces of nos juges ont appliqué cette régle que le voisin n’est pas 
tenu de souffrir sans indemnité un préjudice qui dépasse la mesure des 
inconvénients qu'il est normal d’accepter dans la localité qu’il habite. 
Je me bornerai aux espéces qui ont recu la sanction des tribunaux 
supérieurs. 

La premiére cause que je citerai est Drysdale v. Dugas,'* décision de 
la Cour supréme du Canada. Une écurie établie par l’appelant sur sa 
propriété dans un quartier résidentiel de Montréal, avait, par les odeurs 
fétides qui en provenaient ainsi que par le bruit fait par les chevaux, 
causé des inconvénients qui, de l’avis de la cour de premiére instance, 
excédaient la mesure des inconvénients ordinaires et inséparables du 
voisinage. Le juge en chef Strong posa, comme régle de droit, le principe 
que j'ai énoncé plus haut. II dit, aprés avoir cité notre article 1053: 
“This of course includes all abuses of proprietary rights, even the most 
absolute, for such rights must, according to the general principles of all 
systems of law, be subject to certain restrictions subordinating the exer- 
cise of acts of ownership to the rights of neighboring proprietors; sic 


*R.Q. 57 C.S. 385. 7R.Q. 59 C.S. 250. 1826 S.C.R. 20. 
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utere tuo ut alienum non laedas is as much a rule of the French law of the 
province of Quebec as of the common law of England.’"* 

La méme régle, qui vaut pour tous les abus de droits, a fourni le motif 
déterminant d'une autre décision de la Cour supréme, Canada Paper Co. v. 
Brown.” La compagnie appelante, comme son nom |’indique, fabriquait 
du papier dans une localité rurale od |’intimé possédait une résidence 
d’été, et elle se servait de certains ingrédients d’od résultaient des odeurs 
désagréables et insalubres qui parvenaient jusqu’a la maison de |'intimé, 
située 4 quelques cents pieds de l’usine, et la rendaient par moments 
inhabitable. 7 juge de premiére instance avait accordé une injonction* 
contre l’appelante pour |’empécher d’exercer son industrie de maniére 
a causer ce préjudice a l’intimé, et cette mesure préventive fut maintenue 
par la Cour supréme. L’espéce présentait aussi cette particularité que 
la majorité des habitants de la localité, qui trouvaient de l’emploi a 
l'usine, favorisaient l’entreprise de l'appelante.* 

On a invoqué la méme régle dans des espéces od des vibrations proven- 
ant d’une usine entravaient la jouissance paisible des voisins de leurs 
demeures, ou bien compromettaient la solidité des constructions environ- 
nantes. 

La principale décision est celle de la Cour supréme dans la cause de 
Aurélie Idylle Gareau v. Montreal Street Ry. Co En rendant jugement 
admettant la responsabilité d’un usinier pour les dégradations causées a 
une propriété voisine par des vibrations provenant de son usine, le juge 


Girouard a cité une autre cause de Félix Gareau v. Montreal Street Ry. Co., 
ol cette responsabilité avait été reconnue par la Cour d’appel de la 
province de Québec.” 


1A la page 22. Je traduis: ‘‘Ceci naturellement comprend tous les abus du droit 
de propriété, méme le plus absolu, car, d’aprés les principes de tous les systémes juris- 
prudentiels, ces droits sont subordonnés 4 certaines restrictions tirées du droit de jouis- 
sance des propriétaires voisins; sic utere tuo ut alienum non leadas est autant un principe 
du droit francais de la Province de Québec que de la common law d’Angleterre.”” La 
formule du juge en chef Strong est 4 retenir comme l’énonciation d'une régle de droit. 

2°63 S.C.R. 243. 

On sait ce que c’est que /’injonction, reméde trés important tiré du droit anglais. 
C'est un peu comme I’astreinte, trouvaille trés utile de la jurisprudence frangaise. 

*“L’un des juges de la Cour supréme, l’honorable juge Brodeur, s'appuyait sur 
l’autorité de Fournel, Du Voisinage, 4é édition, a la page 336, qui disait que l'une des 
premiéres lois du voisinage est de ne pas laisser dehors aucune odeur qui soit de nature 
a infecter l’air et A compromettre la santé de ceux qui le respirent. 

31 S.C.R. 463. 

*R.Q. 10 B.R. 417. Pour mémoire seulement je note un arrét prononcé par la Cour 
supréme dans une affaire de Montreal Street Ry. Co. v. Boudreau, 36 S.C.R. 329, oi il fut 
également question de vibrations. La cause Boudreau, cependant, ne soulevait qu’un 
point de prescription qui ne touchait pas a la régle de responsabilité, mais seulement a 
la durée de I’action. 
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Je ne veux pas m’écarter de mon sujet pour discuter longuement une 
défense que la Compagnie des tramways opposait a l’action. La Légis- 
lature, disait-elle, a permis mon exploitation, et, en la faisant, j’exerce 
sans négligence un droit, avec un outillage perfectionné, et je ne dois pas 
étre condamnée a indemniser un voisin 4 qui cette exploitation porte 
préjudice. Le Conseil privé, pour un semblable motif, renvoya une 
action portée contre un chemin de fer par un cultivateur dont les bAti- 
ments avaient été détruits par un incendie allumé par des flamméches 
échappées d’une locomotive.“ Le Parlement canadien s’émut de cette 
décision et modifia la Loi fédérale des chemins de fer pour permettre un 
recours contre le chemin de fer dans ces circonstances, qu'il y ait ou non 
faute de l’exploitant. Le seul effet de l'emploi, par celui-ci, des appareils 
les plus perfectionnés, est de restreindre sa responsabilité, lorsqu’il est 
sans faute, a cinq mille dollars dans chaque cas.” 

Je note dans la jurisprudence francaise une récente et intéressante 
décision de la Chambre civile de la Cour de cassation. II s’agissait d’un 
médecin, propriétaire d'un appareil de radiothermie, lequel émettait des 
ondes parasites qui avaient mis son voisin, marchand d’appareils radio- 
phoniques, dans l’impossibilité, pendant deux ans, de faire fonctionner 
ses appareils, et en conséquence de procéder aux démonstrations et aux 
essais nécessaires pour retenir sa clientéle, de telle sorte qu’une branche 
importante de son commerce s’était trouvée en quelque maniére para- 
lysée.2”. Le jugement constate qu'on aurait pu remédier a l’inconvénient 
a peu de frais, mais ajoute que le soin de prendre les dispositions néces- 
saires en vue de la cessation du trouble, incombe 4a l’auteur de ce trouble 
et non pas a celui qui le subit. 

Enfin la jurisprudence francaise nous fournit une espéce qu'on ne 
manque pas de citer dans les ouvrages qui traitent de l’abus des droits. 
C’est l’affaire Clément-Bayard.** Le voisin d’un terrain d’aviation 
s’était imaginé d’ériger, sur la limite de sa propriété, A une hauteur de 16 
métres, des carcasses en bois surmontées de piquets en fer, et cela sans 
aucune utilité pour lui-méme. Le jugement enjoignit a ce voisin peu 
sociable d’enlever ses piquets de fer qui avaient déjA endommagé un 
dirigeable. 

Il me semble que la vieille maxime qu’a invoquée le juge en chef 
Strong dans la cause de Drysdale v. Dugas,*® sic utere tuo ut alienum non 
laedas, trouve son application dans toutes ces espéces. 

*Canadian Pacific Ry. Co. v. Roy, [1902] A.C. 220. 

2S.R.C. 1927, c. 170, art. 387. 

27Sirey, 1937. 1. 244. 


2*Dalloz, 1917. 1. 79. 
*Citée plus haut. 
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II. Les hypothéques 


Peut-on invoquer la théorie de l’abus des droits contre un créancier 
qui ayant hypothéque sur plusieurs immeubles dont le prix doit étre 
distribué en justice, demande sa collocation sur le prix d’un seul de ces 
immeubles au détriment d’un créancier qui a hypothéque postérieure 
sur cet immeuble? 

Afin de mieux préciser la portée de cette question, je vais supposer 
un cas concret. 

Un créancier a premiére hypothéque pour une méme créance sur les 
immeubles A et B. Ces immeubles ont été vendus et leur prix doit étre 
distribué en justice. Un autre créancier du méme débiteur avait 
deuxiéme hypothéque pour un montant moindre sur l’immeuble A. 
Le prix de vente de chaque immeuble séparément suffirait a payer le 
créancier de la premiére hypothéque. Dans ces circonstances, si le 
créancier de la premiére hypothéque, invoquant le principe de |’indivisi- 
bilité de I'hypothéque, demandait sa collocation pour toute sa créance 
sur le prix de l’immeuble A, le créancier qui a deuxiéme hypothéque 
sur cet immeuble ne serait pas payé. Au contraire, si on colloque le 
créancier de la premiére hypothéque sur le prix de l'immeuble B, ou 
partie sur B et partie sur A, le créancier de la deuxiéme hypothéque 
recevra toute sa créance, sans que le créancier de la premiére hypothéque 
en éprouve aucun préjudice. Peut-on forcer le créancier de la premiére 
hypothéque a accepter ce mode de collocation qui procurera 4 chacun 
des créanciers l’intégralité de sa créance? 

En France on cherche a obtenir ce resultat en invoquant la théorie 
de l’abus des droits, car on prétend que le créancier de la premiére hypo- 
théque abuserait de son droit s'il s’opposait 4 cette opération. Mais 
il y a la-dessus vive controverse et il sera trés instructif de prendre con- 
naissance du raisonnement des partisans et des adversaires de cette 
solution. D’une maniére spéciale je me permets de signaler l|’argumenta- 
tion de M. P. de Loynes dans le traité sur le nantissement, les priviléges 
et les hypothéques, de MM. Baudry-Lacantinerie et de Loynes.*° 

Ceux qui invoquent la théorie de l’abus des droits font état d'une 
décision de la Cour de cassation, Chambre civile, du 9 mai 1905." Le 
créancier de la premiére hypothéque, disent-ils, n’aurait pas un ‘‘intérét 
légitime et sérieux”’ a faire obstacle a cette solution, et partant il abuserait 
de son droit d’hypothéque s’il réclamait toutes les conséquences de son 
indivisibilité. 

*Tome III, nos. 1956 et suiv. 


uD.P. 1909. 1. 225, avec note de M. de Loynes, et S. 1906. 1. 489, avec note de M. 
Maurice Bernard. 
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Voici du reste le sommaire de cette décision d’aprés Dalloz: 


En vertu du principe de l’indivisibilité de l’'hypothéque, le créancier dont 
I'hypothéque s’étend 4 plusieurs immeubles, est en droit de choisir celui de ces 
immeubles sur le prix duquel il veut @tre colloqué pour la totalité de sa créance, 
sans que les créanciers ayant sur le méme immeuble des hypothéques postérieures 
en rang puissent le contraindre a diviser sa demande de collocation pour la faire 
porter proportionnellement sur le prix de tous les immeubles qui lui sont affectés. 

Le méme droit appartient au créancier 4 hypothéque spéciale postérieure qui 
paie le créancier 4 hypothéque générale antérieure et qui obtient ainsi la subrogation 
légale. 
se Cette faculté d’option ne saurait étre refusée que si elle était exercée fraud- 
uleusement et sans intérét légitime. 

Ainsi le créancier qui demande, en vertu de la subrogation acquise, a faire 
porter l'hypothéque générale sur l’immeuble qui ne lui est pas spécialement hypo- 
théqué agit dans un intérét légitime et sérieux en vue de sauvegarder et de 
rendre efficace son hypothéque spéciale. 

Et cet intérét, bien qu’il soit né seulement en la personne du subrogé, suffit a 
justifier son choix. 

C'est vainement que l'autre créancier soutiendrait que le subrogé ne peut pas 
user de la subrogation 4 son détriment, parce que l’hypothéque spéciale qui lui a 
été consentie sur l’un des immeubles est antérieure en date a celle qui a été con- 
stituée au profit du subrogé. 

L’intérét de la controverse pour nous, cependant, n’est qu’académique, 
car notre Code, a la différence du Code Napoléon, a expressément admis 
la solution équitable qui permet de faire payer intégralement les deux 
créanciers en conciliant leurs droits respectifs. Ainsi l’ingénieuse solu- 
tion qu’accueille la jurisprudence francaise nous la trouvons dans un 
texte exprés. 

Il faut du reste préciser que nous n’avons pas d’hypothéque générale 
dans notre droit; méme les hypothéques légales et judiciaires sont, comme 
les hypothéques conventionnelles, spéciales, puisqu’elles n’affectent que 
les immeubles sur lesquels elles sont spécialement inscrites. Cependant 
le probléme serait le méme avec une hypothéque spéciale créée sur deux 
ou plusieurs immeubles. 

Nous n’avons pas davantage le systéme de la réduction judiciaire 
des inscriptions ou hypothéques qui, en France, vaut surtout pour les 
hypothéques judiciaires.* Elle n’est pas admise contre les hypothéques 
conventionnelles. 

Il me reste 4 expliquer briévement la solution législative que notre 
Code donne au probléme. II s’agit de l'article 2049 qui se lit comme 
suit: 

Article 2049: Le créancier qui a une hypothéque sur plus d’un immeuble 
appartenant a son débiteur, peut l’exercer par action ou saisie sur celui ou ceux 
de ces immeubles qu'il juge 4 propos. 


"Code Napoléon, art. 2161 et suiv. 
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Si néanmoins tous ces immeubles, ou plus d'un des immeubles hypothéqués 
sont vendus et que le prix en soit 4 distribuer, son hypothéque se repartit au 
prorata de ce qui reste a distribuer sur leurs prix respectifs, lorsqu’il existe d'autres 
créanciers postérieurs qui n’ont hypothéque que sur quelqu’un de ces immeubles. 
Le premier alinéa de cet article formule une régle essentielle du droit 

d’hypothéque, qui résulte de son indivisibilité. Le deuxiéme alinéa, 
qui admet une exception a cette régle, n’a pas été emprunté au Code 
Napoléon; les codificateurs ne s’en expliquent pas dans leur rapport, 
et la seule indication qu’ils donnent de son origine est un renvoi tout 
sommaire 4 Merlin.* 

L’article de Merlin s’occupe de la purge des hypothéques, et le passage 
qui nous intéresse est au paragraphe vi de cet article. L’auteur cherche 
la solution d’une espéce imaginée, et ce n’est qu’en invoquant l|'équité 
contre la rigueur du droit, et sans citer d’ailleurs des opinions de juristes, 
qu'il en arrive 4 protéger le créancier de la seconde hypothéque contre 
une exigence déraisonnable mais licite du créancier de la premiére 
hypothéque. 

Pour nous l|’équité de Merlin est devenue une loi positive.** Ce- 
pendant il ne faudrait pas dépasser les termes de cette loi, qui n'est pas, 
il faut bien l’avouer, d’une clarté absolue. Le législateur suppose que 
plusieurs immeubles hypothéqués en faveur d'une seule créance ont été 
vendus et qu’il reste 4 en distribuer le prix. I] suppose aussi que le prix 
global provenant de cette vente suffira pour désintéresser intégralement 
le créancier de la premiére hypothéque, et qu'il restera un surplus a la 
disposition des créanciers hypothécaires subséquents. Dans ces circon- 
stances le créancier de la premiére hypothéque ne peut insister sur la 
régle du premier alinéa de l'article 2049 pour réclamer toute sa créance 
sur le prix de l'un quelconque des immeubles, au détriment des créanciers 
hypothécaires subséquents inscrits sur cet immeuble. S’il recoit toute 
sa créance par l’opération de la répartir sur le prix de tous les immeubles, 
il recoit tout ce qui lui est df. Ce qui restera de ce prix global ira aux 
créanciers hypothécaires subséquents jusqu’A concurrence de leurs 
créances respectives. 

Un exemple rendra cette explication trés claire. La premiére hy- 
pothéque portant sur deux immeubles garantit, supposons-le, une 

®Rép. V° Transcription, a la page 129, 2é col. J'ai constaté que ce renvoi est a 
la quatriéme édition, in-guarto, du Répertoire de Merlin. L’édition de ma bibliothéque 
est la cinquiéme, datée de 1827, et 1a, le passage assez long dont il s’agit commence a la 
page 37, deuxiéme colonne. 

*On cherche en France a faire apporter au Code civil une modification au méme 
effet que le deuxiéme alinéa de notre article 2049, que les auteurs mentionnent d’ailleurs. 


M. de Loynes cite, en sa note 4 Dalloz 1909. 1. 225, un texte qui fut adopté par le 
Sénat francais. 


7 
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créance de $5,000. Sur l'un de ces immeubles il y a une seconde hypo- 
théque de $3,000. Chaque immeuble rapporte, déduction faite des 
créances privilégiées, la somme de $5,000. Si dans ces circonstances 
on répartit la créance de la premiére hypothéque comme suit :—$2,000 
sur le prix de l’immeuble qui a une seconde hypothéque de $3,000, et 
$3,000 sur le prix de l'immeuble qui n'est grevé que de la premiére 
hypothéque—le créancier de cette premiére hypothéque recevra toute 
sa créance, et le créancier de la seconde hypothéque prendra sa créance 
entiére sur le prix de l’immeuble sur lequel il avait seconde hypothéque. 

Remarquons qu'il s’agit ici des droits respectifs de créanciers hypothé- 
caires; il n’est pas question de créanciers chirographaires, lesquels 
d’ailleurs ont un droit égal sur l’actif de leur débiteur. Et le deuxiéme 
alinéa de l'article 2049 ne s’applique que lorsqu’il y a eu vente simultanée, 
ou successivement dans les mémes procédures, des immeubles hypothé- 
qués, de sorte qu’on pourra accomplir l’opération de répartir la premiére 
hypothéque et de colloquer le créancier subséquent, par un seul jugement 
de distribution. Enfin ajoutons que nous supposons que les immeubles 
ont été vendus sur le débiteur hypothécaire et non pas sur un tiers 
détenteur non tenu de la dette. Ce tiers détenteur jouirait de tous les 
droits que lui confére le Code, et notamment pourrait demander la 
discussion préalable des biens du débiteur personnel. 

Voila au moins un cas précis o il n’est pas nécessaire de recourir dans 
notre droit au systéme de l’abus de droits, et je dois avouer que sans le 


texte exprés de l'article 2049 la solution de la jurisprudence francaise 
me semblerait assez discutable. 


III. Le droit de recourir aux voies légales 


Aucun droit n’est plus sacré que celui de recourir aux tribunaux pour 
y obtenir le redressement de nos griefs. Sans ce droit la société civilisée 
serait impossible, et l’anarchie, ou un état de guerre internécine, od 
chacun se ferait justice a lui-méme, prendrait sa place. On peut dire 
que la reconnaissance et la protection de ce droit sont la pierre de touche 
du gouvernement libre et constitutionnel, et s'il m’est permis de me 
servir d'un mot dont on abuse beaucoup, du gouvernement démo- 
cratique. 

Et cependant, méme ici, il ne s’'agit pas d'un droit absolu. En prin- 
cipe, et quelle que soit sa bonne foi, on ne recourt aux voies légales que 
sous la condition de réparer le préjudice que l'exercice de ce droit peut 
causer a autrui s'il est exercé A tort. Cette condition est aussi essentielle 
que le droit lui-méme. 

D'ordinaire cette condition trouve sa sanction suffisante dans l'obli- 
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gation du plaideur qui, a tort, réclame l’intervention de la justice, et 
alors son recours sera rejeté par le tribunal, de payer les frais de justice 
encourus par son adversaire. Régle générale, mais il y a des exceptions 
qui sont laissées a la discrétion du juge, le jugement de rejet condamne 
aux frais de l’action le plaideur qui succombe. Pour les recours ordi- 
naires devant les tribunaux, c’est la seule réparation qu’on mette a sa 
charge. 

J'insiste un moment sur ce point trés important. Le recours en 
justice serait illusoire si le plaideur de bonne foi ne pouvait librement 
exposer ses griefs au tribunal auquel il s’adresse. II est possible que le 
demandeur ne réussisse pas a établir ces griefs, le preuve qu’il tente d'en 
faire peut étre insuffisante ou elle peut @tre contredite. Si le fait allégué 
se rattache, cependant, au droit que le plaideur invoque, en d'autres 
termes s'il n’est pas étranger au litige, le plaideur de bonne foi, et qui 
n’a pas agi témérairement en I'alléguant, aura rempli toute son obligation 
envers son adversaire s’il lui paie les frais de justice, lorsque le jugement 
de rejet contient cette condamnation, et, régle générale et A peu prés 
universelle, il la contiendra. Les autres inconvénients et méme les 
dommages qu’en éprouve l’adversaire n’ont pas, toujours s'il y a eu 
bonne foi et nulle témérité, d’autre sanction que cette condamnation aux 
dépens. 

Il parait 4 peine nécessaire d’appuyer d’autorités cette déclaration de 
principe. Il me suffira de citer une décision de notre Cour d’appel, 
conforme a toute notre jurisprudence: Canadian Last Block Co. v. Des- 
marteau.*® Je citerai aussi une décision plus récente de cette cour, North 
American Life Assurance Co. v. Cyr.** Le juge Rivard condamne le 
plaideur parce que celui-ci avait abusé de son droit.*’ 

D’autre part il y a des recours qui entrainent la responsabilité de 
payer a la personne qui en est victime une compensation pour tous les 
dommages que celle-ci en éprouve, en sus des frais lorsqu'il y a condam- 
nation a les payer. 

On peut citer en premiére ligne et j’en ai déja parlé, la dénonciation ou 
la plainte devant un tribunal criminel, qui, généralement, entrainera 
l'arrestation et peut-€tre l’emprisonnement de l’accusé. Cela n’empéche 
pas que le recours devant un tel tribunal ne soit l’exercice d'un droit, mais 
on abuse de ce droit quand on l’exerce témérairement, c'est A dire sans 
un motif raisonnable ou probable, et on peut dire qu'il en est ainsi dans 
tous les pays, surtout en Angleterre au cas de malicious prosecution. Pour 
qu'il y ait alors devoir de réparation compléte, deux conditions sont 
nécessaires: lo que la plainte ait été rejetée par le tribunal; 20 méme 
lorsqu’elle est rejetée, il faut encore que le plaignant ait agi sans motifs 


*R.Q. 34 B.R. 130. *R.Q. 60 B.R. 193. 7A la page 202. 
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suffisants. Si sa dénonciation est faite a la légére et témérairement, on 
présumera assez facilement qu'elle a été inspirée par la malice, et alors si 
la plainte est rejetée, la victime peut réclamer non seulement ses frais de 
justice, mais aussi tous ses autres dommages. 

Tout cela est élémentaire, et a l'heure qu’il est il ne parait pas néces- 
saire de citer a l’'appui des décisions judiciaires. Il y a cependant un 
arrét de notre Cour d’appel que je veux noter, Fabyan v. Tremblay,** od 
le jugement unanime de cette cour fut prononcé par feu le juge en chef 
Sir Horace Archambeault. II fut décidé que celui qui dénonce téméraire- 
ment un citoyen et le fait arréter pour un crime qu'il n’a pas commis, est 
responsable des dommages qui en résultent a l’accusé, et lui doit répara- 
tion civile. La Cour exprima également l’opinion qu’en cette matiére la 
responsabilité n'est pas régie par le droit anglais, mais par notre droit 
civil. 

En principe donc, lorsque témérairement on intente contre une per- 
sonne des procédures criminelles mal fondées, on est responsable civile- 
ment des dommages qui en résultent a l’accusé. Je ne crois pas qu'il y 
ait une différence sensible entre une poursuite téméraire, au sens du droit 
francais, et une poursuite intentée sans cause raisonnable et probable, 
expression employée par les tribunaux anglais. Mais méme s'il y a iden- 
tité de droit A cet égard, ce n'est pas une raison de se baser sur un sys- 
téme juridique qui ne nous régit pas en matiére civile. Le plus souvent, 
quand on commence par dire qu’il y a identité de droits, c’est le droit 
anglais qu’on veut nous appliquer. Or, je le répéte, en matiére civile, le 
droit anglais est un droit étranger pour nous. Je dis donc, en modifiant 
quelque peu la formule romaine, caveant judices! 

Les mémes principes s’appliquent quand on exerce témérairement un 
recours d’une rigueur exceptionnelle, comme le capias ad respondendum 
ou la saisie-arrét avant jugement. Le Code de procédure civile, article 
893, admet ce recours lorsqu’il y a eu absence de ‘‘cause raisonnable et 
probable dans la poursuite de ces voies extraordinaires.”’ Pour |’alléga- 
tion en justice d’un fait qui peut nuire a la réputation d’autrui, on est 
ordinairement protégé quand on a agi de bonne foi, et avec des raisons 
plausibles de croire ce fait bien fondé, et lorsque l’allégation elle-méme 
est pertinente au litige. Il en est de méme des personnes appelées a 
témoigner en justice, pourvu que leur assertion d’un propos diffamatoire 
soit pertinente au litige. On peut au surplus se référer a la décision de la 
Cour d’appel dans Langelier v. Giroux,*® ot il y a une assez longue liste 
de décisions antérieures dans le jugement du juge Dorion. 


*R.Q. 26 B.R. 416. *R.Q. 52 B.R. 113. 
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IV. Le droit de réponse 


Un droit analogue au droit de recourir aux voies légales est le droit de 
réponse qu’une loi récente** confére 4 toute personne qui se croit lésée par 
un article publié dans un journal ou périodique. On ne peut s’empécher 
de croire que notre législature s’est inspirée d’une disposition semblable 
de la loi francaise sur la liberté de la presse du 29 juillet 1881. Tel que 
formulé par une loi subséquente, celle du 29 septembre, 1919, l'article 13 
de cette loi francaise porte que le gérant d’un journal ou publication 
périodique ‘‘sera tenu d’insérer, dans les trois jours de leur réception, les 
réponses de toute personne nommée ou désignée dans le journal ou écrit 
périodique, sous peine d’une amende de 50 4 500 francs, sans préjudice 
des autres peines et dommages-intéréts auxquels l'article pourrait donner 
lieu.”” La loi francaise limite la longueur de la réponse a la longueur de 
l'article qui l’a provoquée, mais cette réponse ne peut dépasser deux cents 
lignes alors méme que l'article serait d'une longueur supérieure. La 
réponse est insérée gratuitement. 

La disposition de notre loi provinciale de 1929, intitulée “Loi de la 
Presse,’’ se lit comme suit: ‘8. Le journal doit également publier a ses 
frais, pourvu qu'elle soit ad rem, qu’elle ne soit pas démesurément longue 
et qu'elle soit couchée dans des termes convenables, toute réponse que la 
partie qui se croit lésée lui fera tenir.'’ On constatera immédiatement que 
le texte de notre loi ne comporte pas de sanction. On ne pourra donc pas 
forcer le journal de publier cette réponse. II sera toutefois de son intérét 
de le faire car s'il ajoute une rétractation sans autre commentaire, il 
échappera a4 toute poursuite pour diffamation, si diffamation il y a eue. 

A en croire les critiques frangais, il n'y a guére de droit dont on abuse 
plus en France. Des procés retentissants ont eu lieu pour vaincre la 
résistance des critiques ou des éditeurs,““ mais la Chambre civile de la 
Cour de cassation—par arrét du 21 mai 1924“—a refusé de restreindre 
l’effet de la loi précitée. Elle déclare que cette loi, qui s’exprime en 
termes généraux et absolus, donne a toute personne nommée ou désignée 
dans un article de journal le droit d’y répondre et d’exiger |'insertion de 
sa réponse quelle que soit la nature des faits, ou des critiques a l'occasion 
desquelles celui qui répond a été nommé ou désigné. I] n’appartient aux 
tribunaux, dit-elle, de limiter l’exercice de ce droit qu’autant que les 

“C'est la loi provinciale, 19 Geo. V (1929), c. 72, art. 8, ler alinéa. 

“t\Notamment I’action de deux auteurs, MM. Silvain et Joubert, contre feu René 
Doumic, critique littéraire de la Revue des Deux Mondes, au sujet de l'article publié par 
M. Doumic a l’égard de la traduction des Perses d’Eschyle. M. Doumic avait refusé 


de publier la réponse des auteurs. 
“D.P. 1924. 1. 97, avec note de M. Louis Josserand. 
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termes de la réponse seraient contraires aux lois ou aux bonnes mceurs, 
a l'intérét légitime des tiers, 4 l"honneur ou 4 la considération de l’auteur 
de l'article. Elle ajoute que sous ces réserves le droit de réponse est 
absolu, et il peut étre exercé méme au cas ot la réponse a été provoquée, 
en dehors de toute attaque personnelle, par la critique d’une ceuvre lit- 
téraire que ses auteurs ont intérét 4 défendre. 

M. Josserand, tant dans sa note que dans son Esprit des droits,“ in- 
voque pour les tribunaux le droit d’intervenir pour raison d’abus, et de 
faire pour ainsi dire la censure de la réponse que la personne nommée ou 
désignée croit devoir faire. Il me semble que le dernier mot doit rester 
au législateur. Le droit de réponse qu'il donne n’est absolu que sous les 
restrictions qu'il indique. Si la réponse est contraire 4 la loi ou aux 
bonnes meeurs, si elle est diffamatoire ou si elle attaque l’honneur ou la 
considération de l’auteur de l’article—et ce sont les seuls abus dont le 
législateur francais tienne compte—on refusera impunément de la publier. 
Mais ce n'est pas parce qu’on se pose en critique d'art ou de style qu’on 
doit échapper a une loi qui dans ses termes comprend toutes sortes de 
critiques. Ce ne sont pas, tout le monde le sait, les critiques les moins 
injustes que ceux qui se piquent de supériorité dans les arts et les lettres. 
Et l’injure ne se traduit pas toujours par des gros mots. 

Je ne crois pas qu’on adresse de semblables reproches a notre loi pro- 
vinciale. Cette loi ne comportant pas de sanction semble impuissante, 
sauf qu’un refus injuste de publier la réponse de la victime ne fera que 
rendre pire la situation de |l’agresseur devant les tribunaux dans un 
procés pour diffamation. Du reste un tribunal pourra toujours décider 
qu'une réponse qu’on a refusé de publier, ne se conformait pas aux condi- 
tions prescrites par l'article 8, et notamment qu'elle n’était pas ad rem, 
qu'elle était démesurément longue, ou qu'elle n'était pas couchée dans 
des termes convenables. Un tel droit est loin d’étre un droit absolu. 

Les éditeurs et les critiques en France acceptent maintenant de pub- 
lier une réponse, mais le moins qu’on puisse dire c’est qu’ils le font sans 
enthousiasme, et ils ont toujours la ressource de l’'accompagner d'une 
réplique. Une revue sérieuse s’abstiendra sans doute souvent de criti- 
quer une ceuvre insignifiante pour n’avoir pas a publier a ses frais la prose 
plus insignifiante encore d’auteurs qui se prétendent lésés. 

Au Canada les tribunaux n'ont pas eu, que je sache, 4 se prononcer sur 
l'insistance d’auteurs a défendre leur ceuvre, ou sur le refus plus ou moins 
justifié d’éditeurs de publier cette défense A leurs frais. L’absence de 
toute mention d’une publication de peu de mérite est souvent la plus 
efficace des critiques. Et on ne répond pas au silence. 


“A la page 211. 
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V. Les puissances familiales“ 


Il s’agit ici des pouvoirs, dérivés du droit naturel, que la loi civile 
reconnait au chef de la famille, le mari ou le pére. Fidéle a la tradition 
romaine, le droit francais a conservé 4 ces pouvoirs le nom de puissances. 
C’est cependant une patria potestas bien amoindrie, mais en revanche 
notablement humanisée sous |’influence du christianisme, que nous trou- 
vons dans notre droit civil. On peut l’appeler autorité si on le préfére, 
et le législateur lui-méme se sert de ce terme,“ car le nom importe peu 
puisque la portée de cette conception légale n'est pas restée douteuse. 
En principe le pére (ou en son absence la mére) est revétu de cette autori- 
té, ou puissance, comme chef de la famille; en effet, comme toute société— 
et la famille est le type méme de la société—la famille doit avoir un chef 
qui la représente et, au besoin, luicommande. On peut ajouter que cette 
autorité, ou puissance, correspond aux devoirs qui incombent au pére, ou 
au mari, dans |’intérét de la famille. Ces devoirs sont la cause, et aussi 
la mesure, de cette autorité. Si le chef de famille en abuse, |l'’autorité 
judiciaire réprimera l’abus. Mais elle n’interviendra qu’A bon escient, 
et dans l'intérét méme de cette famille, car les prérogatives du chef de 
famille sont infiniment respectables et méme d’ordre public. C’est une 
raison additionnelle pour que lui-méme n’en abuse pas. 

Il sera question ici de l’autorité maritale et de l'autorité paternelle. 

(a) L’autorité maritale. Cette autorité assure l'unité et l’harmonie 
de la famille. Elle est traditionnelle dans notre droit, et la méconnaitre 
entrainerait l’anarchie, et la pire des anarchies, celle de la famille. Omne 
regnum in seipsum divisum desolabitur.” 

L’étendue de cette autorité peut se discuter, son principe non. Ainsi, 
comme le Code Napoléon, notre Code contient des régles qui régissent la 
capacité de la femme mariée en exigeant qu'elle soit autorisée par son 
mari pour certains actes de la vie civile, comme pour contracter ou ester 
en justice. Si le mari refuse l’autorisation, la femme d’ordinaire peut 
obtenir l’autorisation d'un juge de la Cour supérieure (art. 178), ce qui 
la protégera d'un refus abusif du mari. 

On s'est demandé en France si le refus d’autorisation par le mari peut 
engager sa responsabilité civile lorsque ce refus est inspiré par la mauvaise 
foi ou la malice. La question ne s'est pas posée ici A ma connaissance. 
Du reste la possibilité, en régle générale, pour la femme d'obtenir, a 
défaut de l'autorisation maritale, celle du juge, sera un reméde adéquat. 

“]’emprunte cette rubrique trés compréhensive a l’ouvrage de M. Louis Josserand, 
l' Esprit des droits, que j'ai déja cité plusieurs fois. 

“Le titre huitiéme du livre premier du Code porte la rubrique, dans la version 


francaise, de ‘‘Puissance paternelle’’ et, dans la version anglaise de ‘‘Parental authority.” 
*S. Lue, ce. 11. 
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Ce n'est qu’exceptionnellement que cette possibilité n’existe pas,*’ et alors 
on n’entrevoit pas facilement d’autre reméde, quand le législateur n'y a 
pas pourvu, sauf peut-étre la procédure de séparation de corps, mais il est 
clair que ce grief seul ne suffirait pas pour l’obtenir. 

Une question plus curieuse serait de savoir si une autorisation que le 
mari donnerait 4 sa femme pour la mettre 4 méme de nuire a autrui 
entrainerait la responsabilité civile du mari. Un tribunal de premiére 
instance et une cour d’appel l’ont décidé en France, mais la Cour de 
cassation, Chambre civile, a cassé l’arrét** pour le motif qu'il n’y avait 
pas preuve de malice ou de mauvaise foi. Dans l’espéce le mari avait 
permis 4 sa femme d’intenter des procédures vexatoires et évidemment 
mal fondées. Dans notre jurisprudence, je trouve un arrét qui refuse 
d’imputer au mari la responsabilité d’un quasi-délit commis par sa femme: 
Verville v. Duffy.“ Cependant dans l’espéce les époux étaient séparés de 
biens, et la complicité du mari ne paraissait pas démontrée; méme les par- 
ties avaient demandé au juge de décider abstraitement si un mari est 
responsable des dommages causés par le quasi-délit de sa femme. A une 
question posée en ces termes la réponse ne pouvait qu’étre négative, car 
la femme mariée n'est pas comprise dans |’énumération des personnes 
pour la faute desquelles l'article 1054 admet la responsabilité d’autrui. 

Je ne repousserais cependant pas en principe la responsabilité du mari 
complice d'un délit de sa femme séparée de biens. Quand il y a com- 
munauté, on appliquera les articles 1294 et 1296, sauf le cas od le mari a 
participé au délit. 

Un tribunal francais a tenu le mari responsable d’une escroquerie 
commise par sa femme a son insu, mais avec la complicité d’un tiers 
qu'elle avait représenté comme étant son mari comparaissant pour |’au- 
toriser 4 emprunter une somme considérable. Le mari, d’aprés l'arrét, 
n’avait pas suffisamment surveillé sa femme.*® Ce n'est cependant qu'un 
arrét d’espéce auquel j’hésiterais beaucoup 4 donner mon adhésion. 

Toutes ces questions d’ailleurs ne soulévent qu'un débat sur des 
considérations de fait. On doit toujours rechercher si la complicité du 
mari a été démontrée, ce qui est une matiére de fait. 

(b) L’autorité paternelle. Cette autorité est conférée au pére dans 
l’intérét de ses enfants. Elle lui donne la garde de ses enfants mineurs 

‘"Par exemple, quand la femme mariée veut faire commerce et que le mari refuse 
son autorisation. Un amendement, en 1933, a ajouté un alinéa a l'article 180 pour 
permettre, en cas d’absence ou d’incapacité du mari, l’autorisation judiciaire afin 
d’habiliter la femme a faire commerce. Méais il ne paraft pas y avoir de recours contre 
le refus du mari présent et capable. 

“8Cass. civ. 26 avril, 1920, D. 1924. 1. 119. 

“R.Q. 64 C.S. 57. 

5°Colmar, 19 mars, 1936, Gaz. Palais, 1936. 2. 381. 
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non émancipés qui doivent habiter la maison paternelle 4 moins que le 
pére ne leur permette de résider ailleurs. Le pére a aussi le soin de |'édu- 
cation de ses enfants, et l'article 245 lui confére (et 4 son défaut a la mére) 
un droit de correction modéré et raisonnable sur son enfant mineur et non 
émancipé. 

Il y a pas de doute que les tribunaux peuvent réprimer des abus de 
ces droits. C’est la garde des enfants qui donne lieu a la plupart des 
contestations devant nos cours de justice. On y procéde par voie de bref 
d’habeas corpus, lequel, cependant, suppose que l'enfant mineur est privé 
de sa liberté. Pour cette raison ce recours est souvent inefficace. Je n'ai 
pas l’intention de citer ici les nombreux arréts, souvent difficiles 4 con- 
cilier, que les tribunaux ont prononcés a cet égard. Une des décisions les 
plus récentes est celle de la Cour supréme dans la cause de Dugal v. 
Lefebvre," od le pére s'est vu refuser la garde de son enfant. 

On a admis en France la responsabilité civile du pére qui, a la der- 
niére heure, avait rompu, sans motif suffisant, un projet de mariage qu'il 
avait auparavant agréé de sa fille avec le demandeur, et on le condamna 
a rembourser a celui-ci les dépenses qu’il avait encourues en vue du 
mariage projeté. 

Je ne connais pas de décision au méme effet en cette province, mais 
dans des circonstances semblables la responsabilité du pére qui se dédit 
par pur caprice de la permission qu’il avait déja donnée ne me parait pas 
douteuse. Notre Cour supérieure, tout en affirmant que les parents ont 
la discrétion la plus absolue de donner ou de refuser leur consentement 
au mariage de leur enfant mineur, a décidé dans une espéce que, méme 
lorsque ce consentement avait déja été donné, les parents, agissant de 
bonne foi, pouvaient le retirer pour un motif sérieux. Dans l’espéce il 
s'agissait d’états épileptiformes du fiancé qui n’avaient pas été révélés 
lorsque le consentement avait été donné.* II paraft clair que si le con- 
sentement des parents efit été retiré sans motif plausible et par pur 
caprice, l’action en responsabilité du fiancé éconduit aurait été recevable. 
Il n'y a donc aucune contradiction entre les deux arréts. 


VI. Le droit de contracter ou de ne pas contracter 


Ceux qui admettent le systéme francais de l’abus des droits se de- 
mandent si on peut abuser d’un droit qui semble se rattacher au principe 
méme de la liberté individuelle dans toute société civilisée, par exemple 
le droit de contracter ou de ne pas contracter. II n'est question, bien 
entendu, que de personnes qui ont la pleine jouissance de leurs droits 


51[1934] S.C.R. 501. “Paris, 26 juin, 1894, Sirey, 1894. 2. 264. 
Couture v. Robitaille, R.Q. 67 C.S. 495. 





382 THe University oF Toronto Law JouRNAL 


civils. Il faut donc éliminer ceux dont la capacité civile est limitée ou 
nulle. Pour les autres, en principe, c’est un usage indiscutable de cette 
liberté individuelle que de pouvoir dire oui ou non quand il est question 
de contracter. 

Je dis “en principe,” car la liberté individuelle peut se trouver res- 
treinte soit par l’utilité générale, soit par une offre de contracter adressée 
au public ou a une personne déterminée, soit encore a raison de la pro- 
fession exercée par l’une des parties. 

L’utilité générale peut imposer |’obligation de contracter en cas, par 
exemple, d’expropriation pour cause d’utilité publique (art. 407 Code 
civ.); le tribunal ou le juge fixe alors la préalable et juste indemnité qui 
doit étre payée de sorte que, dans ce cas, le propriétaire doit non seule- 
ment faire un contrat, mais il n’a méme pas la faculté de stipuler quel prix 
devra lui étre versé. L’utilité publique excuse cette contrainte que subit 
le propriétaire. 

Aussi n’est-ce que le pouvoir public ou une autorité délégataire de ce 
pouvoir qui puisse exproprier la propriété d’autrui. Toute autre per- 
sonne, quand méme elle serait préte 4 payer dix fois ou cent fois la valeur 
de ma propriété, ne peut me forcer de la lui céder. Le meunier de Sans- 
Souci n’abuse donc pas de son droit de propriété quand il refuse de vendre 
son moulin au roi qui, dans cette espéce, sans doute imaginaire, était 
apparemment dépourvu du pouvoir d’expropriation. On peut a cet 
égard citer une décision francaise,** qui consacre le principe trés évident 


que ce n'est pas abuser de son droit que de vouloir le conserver pour soi- 
méme. 


Une offre de contracter dQment acceptée devient un contrat qui néces- 
sairement a été voulu par l’auteur de l'offre. II n'est pas essentiel que 
l’offre soit adressée A une personne déterminée. Ainsi le marchand qui 
expose des marchandises dans sa vitrine avec mention de leur prix de 
vente, ne peut refuser de les céder A toute personne qui lui verse le prix 
indiqué. C'est ce qu'on appelle quelquefois le contrat d’adhésion. 

Il y a d'autres entraves a la liberté de contracter ou de ne pas con- 
tracter. Les compagnies de chemin de fer, les messageries, doivent trans- 
porter les personnes ou les choses sur paiement du tarif établi. Ilya 
toutefois des restrictions 4 cette obligation; ainsi une personne en état 
d’ivresse ou qui cause du désordre peut étre expulsée d'une voiture pub- 
lique. De pareilles restrictions existent également a l'égard du transport 
des marchandises, lesquelles sont en général prévues par les réglements 
des compagnies qui font ce commerce.* 

Ajoutons que certains professionnels, qui ont le caractére d’officiers 


Cass. Req. 24 novembre, 1924, Sirey, 1. 217. 
Voy. les articles 1673 et suiv. du Code civil. 
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publics, ne peuvent, en principe, refuser de faire un contrat avec celui qui 
réclame l’exercice de leurs fonctions. II en est ainsi des notaires a l’égard 
du client qui offre de leur payer l’honoraire fixé par le tarif. L’avocat, 
cependant, n’est pas un officier public et il peut refuser d’accepter une 
cause qu’on lui offre. 

Il semblerait que plus la conception sociale prend de la force, et plus 
la liberté individuelle diminue. On nous impose couramment, sous le 
nom de contrats collectifs, des conventions auxquelles nous n’avons 
jamais concouru; on établit un prix minimum pour le travail d’un ouvrier, 
et le patron et méme I’ouvrier en sont quelquefois victimes; on annule 
telle ou telle stipulation d’un contrat de travail librement intervenu. Le 
syndicalisme dicte au patron non seulement les conditions du travail et 
sa rémunération, mais il l’empéche aussi de choisir librement ses em- 
ployés. Tout cela, on le justifie en prétendant vouloir prévenir les abus, 
mais il n’est pas rare de constater qu’on a créé un abus plus désastreux 
encore que la libre concurrence, puisqu’il peut amener le chOmage de 
l’ouvrier. 

Tout en admettant, cependant, que certaines lois sociales préviennent 
des abus et placent les parties contractantes sur un égal niveau contrac- 
tuel, quand elles font des conventions ensemble, je ne crois pas qu'il 
s’agisse lA du systéme de l’abus des droits. Notre code, qui est partie de 
l'idée de l’inviolabilité des contrats entre parties capables de contracter, 
pose le principe que les majeurs ne peuvent étre restitués contre leurs 
contrats pour cause de lésion seulement (art. 1012). C’est pourtant la 
simple possibilité, et non la présence actuelle, de lésion qu'on invoque de 
nos jours quand le législateur annule d’avance certaines stipulations entre 
patrons et ouvriers. La guerre A outrance contre le patronat peut 
entrainer le chémage de l’ouvrier. Et elle peut devenir ainsi une des 
causes les plus efficaces de la crise qui désole la société moderne. 

Je pourrais citer un grand nombre de décisions judiciaires qui annulent 
des conventions de travail pour la raison qu’il y a eu abus, mais, je le 
répéte, il ne s’agit pas 1a de la théorie de |’abus des droits, mais ces déci- 
sions se basent bien plutét sur de nouveaux textes de loi. Si en dehors 
de ces textes, on attaque un contrat parce que l'une des parties aurait été 
victime de menées dolosives, c’est le droit commun qu'on doit appliquer, 
et notamment les articles 991 et suiv. du Code. 

A mon avis la matiére des contrats n'offre pas des cas d'application 
bien nets du systéme de l’abus des droits. Ou plutét, on peut dire qu’en 
posant le principe de la liberté des conventions (je fais ici abstraction de 
cas d’espéce régis par des lois particuliéres), le Code confére, pour em- 
pécher ou réprimer des abus qui sont toujours possibles, des remédes qui 
ne se sont pas, du moins dans la généralité des cas, avérés insuffisants. 
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Car un régime de liberté contractuelle ne comporte pas une liberté de 
tout faire. En France des préoccupations sociales ont assez souvent 
sollicité l’intervention du législateur. C’est notamment en matiére de 
baux a loyers que cette intervention s’est produite dans la période qui a 
suivi la guerre mondiale. 

Voici en effet une situation intéressante od il a fallu l’intervention du 
législateur francais. Un locataire exerce pendant plusieurs années un 
commerce ou une industrie dans un local qui s'est identifié pour ainsi dire 
avec son commerce ou son industrie. Et il en est résulté pour ce local 
un accroissement de valeur locative trés appréciable. 

Si le bail touche a sa fin le locataire désirera naturellement le renou- 
veler, car autrement la valeur locative qu'il a lui-méme créée restera au 
local, et le propriétaire ou un concurrent du locataire en profitera au 
détriment de ce dernier. 

Il se souléve sans doute ici un probléme intéressant d’enrichissement 
sans cause, mais le législateur francais l'a résolu législativement par la loi 
du 30 juin 1926 qui a été interprétée et complétée par plusieurs lois sub- 
séquentes. Cette législation est trés compliquée et pour en rendre 
briévement compte je m’aide de l’analyse qu’en ont faite Colin et Capi- 
tant.* 

D’aprés cette loi, le locataire qui, dans ces circonstances, désire 
renouveler son bail 4 son expiration, en donne avis 4 son propriétaire pas 
plus de deux ans ou moins de dix-huit mois avant la fin du bail. Alors 
deux situations sont a prévoir: 

(i) Le propriétaire consent a renouveler le bail. Si alors les parties ne 
peuvent s’entendre sur les conditions du bail il y a d’abord lieu 4 une 
tentative de conciliation par l’entremise du président du tribunal civil. 
Si cette tentative échoue, ces conditions sont fixées par arbitrage, et c’est 
ici que la procédure est trés compliquée. La durée du renouvellement est 
en principe la méme que celle du bail expirant, si ce bail était par écrit, 
mais cette durée ne doit pas dépasser neuf ans. Les arbitres, pour établir 
la valeur locative, tiennent compte des circonstances et surtout de la 
situation économique générale. 

Si le propriétaire fait état d’une offre de location par un tiers, et que 
les arbitres estiment que cette offre fut sincére, ils fixent le loyer du 
nouveau bail au chiffre que comporte I'offre. 

(ii) Le propriétaire refuse de renouveler le bail. On respectera son 
refus de faire un nouveau contrat, mais on ne lui permettra pas, sans 
indemnité, de profiter de l’accroissement de la valeur locative que son 
locataire a créée. La loi précitée l’oblige donc 4 payer une indemnité 
au locataire dans les cas suivants:—(a) si le propriétaire n’avait pas un 


“8é ed., tome II, nos. 679 et suiv. 
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motif grave et légitime pour refuser le renouvellement, il paie au locataire 
une indemnité d’éviction égale au préjudice causé par le défaut de renou- 
vellement; (5) si le propriétaire installe lui-méme dans les lieux loués un 
commerce ou une industrie différent, mais qui profite des améliorations 
faites par le locataire, il paie 4 celui-ci une indemnité de plus-value. 
Lorsque le propriétaire exerce immédiatement ou dans les cing ans un 
commerce ou une industrie similaire, et profite ainsi de la clientéle du 
locataire sortant, il lui paie une indemnité d’enrichissement. 

Enfin quand le propriétaire donne les locaux 4 un autre commergant, 
celui-ci doit personnellement payer a l’ancien locataire |'indemnité de 
plus-value ou d’enrichissement. 

On ne peut s’empécher d’admirer le c6té équitable de cette législation. 
Nous n’en avons pas le méme besoin au Canada car la crise de logement 
est moins aigué ici qu’en France. Pourtant on pourrait rencontrer des 
espéces similaires en cette province, od un propriétaire voudrait profiter 
d'une plus-value créée par son locataire pour faire payer A celui-ci un 
loyer plus élevé au cas de renouvellement du bail. Le seul reproche que 
je puisse faire a la loi frangaise c’est sa complexité. Et je remplacerais 
l’'arbitrage que prévoit cette loi par une instance sommaire devant un 
juge chargé de déterminer le chiffre du nouveau loyer ou |'indemnité 
payable a l’ancien locataire. Mais tout cela serait matiére pour la con- 
sidération du législateur 4 qui on demanderait de sanctionner une légis- 
lation sociale de cette envergure. Ce n'est pas une réforme a réaliser au 
moyen d’une construction doctrinale comme celle de |’abus des droits. 

Les auteurs qui traftent de l’abus des droits ne manquent pas de 
signaler le contrat de travail, qui trés souvent est cause d’abus. Un tel 
sujet, cependant, entrainerait sans aucun doute de longs developpements, 
et je renonce a |'étudier ici, car notre législation ouvriére est en pleine 
évolution, et notre jurisprudence est incertaine. S’il arrive des abus qui 
entrainent préjudice, les principes généraux de la responsabilité civile 
permettront de leur donner une sanction suffisante. 


Il ne me parait pas nécessaire de poursuivre plus loin l’'enquéte que 
j'ai entreprise pour découvrir, dans notre jurisprudence, des traces ou des 
imitations du systéme jurisprudentiel francais. Cette enquéte, sans 
indiquer une adhésion sans réserve a la construction doctrinale francaise, 
démontre bien que nos tribunaux n’admettent pas, en principe, qu’on 
abuse d'un droit, si cet abusest de nature a nuire au prochain ou 4 empécher 
le titulaire de droits similaires de jouir de son propre droit. Théorique- 
ment, nous avons la formule méme de la nouvelle doctrine dans la régle 
énoncée par le juge en chef Strong dans la cause de Drysdale v. Dugas." 


57Citée plus haut. 
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A mon sens, je l’ai dit déja, il existe bien peu de droits absolus, de droits 
dont on puisse faire l’usage qui plait 4 nos caprices, de droits au sujet 
desquels on serait écouté a dire: sic volo, sic jubeo, stat pro ratione vol- 
untas! 

La loi nous donne des droits pour en user et non pas pour en abuser. 
Celui qui abuse de son droit, agit sans droit. S’il agit sans droit, et 
qu'il en résulte préjudice a autrui, il est responsable de ce préjudice. J'ai 
dit plusieurs fois que la société civile suppose et exige que chacun fasse 
un usage de ses droits qui n’entrave pas l’exercice de pareils droits chez 
autrui. La vieille maxime romaine, bien comprise, est encore vraie: 
sic utere tuo ut alterum non laedas! 

Encore une fois il n’est pas nécessaire d'édifier 4 ce sujet une construc- 
tion doctrinale. Le droit francais a toujours réprimé les abus dictés par 
la volonté de nuire 4 autrui. Je puis donc adopter, comme conclusion 
de cet article, ce que disait Domat: ‘‘Celui qui faisant un nouvel euvre 
dans son héritage use de son droit, sans blesser ni loi, ni usage, ni titre, ni 
possession qui pourraient l’assujettir envers ses voisins, n'est pas tenu du 
dommage qui pourra en arriver, si ce n'est qu'il ne fit ce changement que pour 
nuire aux autres sans usage pour soi. Car, en ce cas, ce serait une malice 
que l'équité ne souffrirait point.’’®* 

P. B. MIGNAULT 
Montréal. 


58Zes lois civiles, ed. Remy, tome I, a la page 478. 





WILLISTON ON CONTRACTS* 


N October 20, 1883, Sir Frederick Pollock, in delivering an 

inaugural lecture at Corpus Christi College, Oxford, referred 
to “‘a pursuit still followed in this land by few, scorned or depreciated 
by many, the scientific and systematic study of law.’"' Somewhat 
over half a century later a ‘‘practical lawyer’’—and we use tke term in 
no invidious sense—declared that “‘the writings of a lawyer like Pollock, 
constantly cited in the Courts and quoted by the judges, are entitled 
to claim a place under his category of unwritten law, even in a system 
like ours which does not normally seek its law from institutional 
writers.”? And Pollock is not alone on the Olympian heights. Anyone 
conversant with recent legal periodical literature cannot but have been 
made aware of the increasing reliance placed by the judges of our highest 
courts on the writings of teachers of the law. It may be, however, 
that in our enthusiasm we over-estimate the change in attitude. It is 
natural for a teacher to be prejudiced in favour of his profession and to 
magnify incidents which flatter his vanity. It may be that, observing 


conditions in the United States, we indulge in a little wishful thinking. 
Yet there is concrete evidence to be found in judgements of courts within 
the British Commonwealth of Nations which bears out our thesis. 
Thus, for example, in England, the decision in Haynes v. Harwood* 
was fathered by Professor Goodhart’s essay in the Cambridge Law 
Journal. In Australia, the refusal of the high court to follow Hurst v. 
Picture Theatres, Lid.’ rests on the copious periodical literature attacking 


*A Treatise on the Law of Contracts. By S. WiLLisTon. Revised edition by the 
author and G. J. THompson. Eight vols. 2044 sections, with Forms (edited by 
E. M. Boum), Index and Tables. New York: Baker, Voorhis and Co. 1936-38. 
Pp. xx, 926; xii, 927-1723; xii, 1725-2579; xiv, 2581-3669; xiv, 3671-4699; xiv, 
4701-5726; iv, 5727-6703; [vi], 6704-7725. 1939 Supplement. By G. J. THOMPSON 
and E. M. Boum. Eight parts. New York: Baker, Voorhis and Co. 1939. Pp. 
85; 77; 68; 65; 67; 60; 115; 200. 

‘Oxford Lectures and Other Discourses (London, 1890), at pp. 38-9. 

*The Right Hon. Lord Wright, Master of the Rolls, ‘‘In Memoriam: Sir Frederick 
Pollock” in 53 Law Quarterly Review (1937), at p. 152. 

§(1935] 1 K.B. 146. 

4A. L. Goodhart, ‘‘Rescue and Voluntary Assumption of Risk’’ in 5 Cambridge 
Law Journal (1934), at pp. 192 ff. 

5(1915) 1 K.B. 1. 
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the ratio decidendi in that case.6 In Canada, while we may not be able 
to point to any specific case in which the opinion of the court was 
definitely moulded by any article in a legal periodical, nevertheless 
within the past few years there have been a number of decisions in 
which the judges have expressed their approval of the views of academic 
lawyers as set out in various legal periodicals.’ 

What is behind this change of attitude? Can it be that lawyers 
have suddenly become philosophers and jurists, or is there some more 
practical reason for the increasing favour with which they look on the 
views of the law teacher? We submit, with respect, that the new 
attitude does not spring entirely from altruistic motives. Back of the 
new outlook of the legal profession, there lie fundamental changes in the 
academic approach to law and to the legal profession. So long as the 
teacher, and those in whose power rested the appointment of teachers, 
looked upon the law school as an academy for conveying information 
(which was frequently lost in transit), so long as attention was directed 
only at what the law was and not at what the law ought to be, so long 
did teaching consist merely in the analysis of recognized principles and 
the law in schools tended to become sterile through inbreeding. Few 
teachers ventured into untrodden paths. The futility of the system 
drove men to seek an escape in vague generalities of so-called legal 
philosophy and the ideal law, and this only served to increase the distrust 
of the law teacher already deeply rooted in the mind of the practical 
lawyer. 

The revival of law teaching first came in the United States as the 
result of sheer necessity. Here there were “half a hundred different 
jurisdictions, each with woefully incomplete data from which to ascertain 
what the law is, and each with a court ready to declare the law in a 
particular case by reference to conflicting data elsewhere.”® Fortu- 

*See Cowell v. Rosehill Racecourse Co. Lid., (1937) 56 C.L.R. 605, and articles 
there referred to. 

"See, for example, Jn re Rist Estate, [1939] 1 W.W.R. 518, at p. 529; Besler v. 
Matthews, [1939] 1 W.W.R. 113, at p. 119; Tully v. Genbey et al., [1939] 1 W.W.R. 161, 
at p. 176; Carr Brothers v. Abbs, [1939] 1 W.W.R. 249, at p. 252. 

**The law of schools threatened at the close of the century to turn into words— 
placid, clear-seeming, lifeless, like some old canal” (K. N. Llewellyn, ‘‘Some Realism 
about Realism—Responding to Dean Pound” in 44 Harvard Law Review (1931), at 

. 1222). 
"7 = M. Kales, “Should the Law Teacher Practice Law?’ in 25 Harvard Law 
Review (1912), at p. 257. See also S. Williston, Some Modern Tendencies in the Law 
(New York, 1929), at p. 70: ‘‘I find that there are at the present time something over 
11,100 American Law Reports. At the end of 1914, there were something over 8,600. 


At the end of 1885, there were a little over 3,500. This growth, whether stated in 
percentages or in the absolute number of volumes, is a formidable matter.”’ 
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nately for the legal profession there were men in the great university 
law schools in the United States who appreciated the needs of the times 
and who were prepared to lead the profession out of the wilderness by 
restating fundamental principles and by testing them in the crucible 
of social utility. So we have the great tradition of Ames, Thayer, 
Wigmore, Williston, and Beale. Today, their disciples are found not 
only in the law schools but on the bench and in the ranks of the admin- 
istration—in fact, wherever law is made. They achieved success 
because they looked forward—not to the rainbow but to the horizon. 
The profits which the profession has derived from this movement include 
not only men but also books, and in any statement of our assets few 
entries are more valuable than Williston on Contracts. One of the chief 
reasons for the great influence which this treatise has had on the develop- 
ment of those fields of law with which the distinguished author has 
dealt is to be found in the outline of his approach as stated in the preface 
to the new edition—“‘‘to test the correctness of decisions by fundamental 
principles and to formulate from the cases those new principles that 
are being developed by the courts with the growth of law, rather than 
simply to make a digest of decisions.’"° The degree of success which 
the author has attained is asserted with pardonable pride. ‘In the 
revision of the treatise scarcely a section has escaped some addition or 
other change, but it has rarely been necessary to reverse the views 
advanced in the earlier work.”"™ 

It might not be amiss in a discussion of Williston on Contracts 
intended primarily for Canadian readers to give some indication of the 
scope of the work. The new edition consists of eight volumes. There 
are almost 6,000 pages of text,’ divided into sixty chapters. The index 
volume, volume VIII, contains references to approximately 70,000 
cases, many of them cases decided by courts exercising jurisdiction 
within the British Commonwealth of Nations. The authors have not 
confined their attention to what might be termed pure contract law. 
As Professor Williston pointed out in the preface to the first edition, 
there are included within it “large portions of what is contained in 
works on Vendor and Purchaser, Sales of Personal Property, Negotiable 

\0Williston on Contracts, vol. I, at p. iii. To allay the fears of the practical lawyer, 
however, the learned author states that ‘‘the fullest opportunity is afforded the reader 
to test the validity of the conclusions reached, by succinct statement of what has 
actually been decided”’ (ibid., at p. iii). 

UJbid., at p. iv. Probably the best proof of the extent to which Williston on 
Contracts has become an integral part of the common law of the United States is to be 
found in the numerous references in the foot-notes to cases in which statements from 


Williston have been cited and adopted by the courts. 
“This figure does not include volumes VII and VIII. 


8 
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Instruments, Agency, Bailments, Carriers, Landlord and Tenant, 
Insurance, Suretyship, Equity, Master and Servant, Quasi Contract, 
Damages, Evidence.”"* We might add to this list, by way of illustration 
only, such subjects as arbitration, stock exchange transactions, banking, 
bankruptcy, collective bargaining, public utilities, corporations and 
anti-trust laws. In our opinion, one of the clearest indications of the 
sweep of the treatise is provided by volume IV which is devoted to 
particular classes of contracts. Here we find chapters on contracts 
for the sale of land, contracts for the sale of personal property, contracts 
of employment and contracts to marry, contracts of bailment and of 
innkeepers, transportation contracts of carriers, bills of exchange and 
promissory notes and contracts of suretyship, each of which constitutes a 
comprehensive monograph on the subject with which it deals. Indeed, 
when considered in relation to the treatise as a whole, these chapters 
provide a treatment of these subjects at least as full as that found in 
many specialized text-books. The work is divided into eight parts 
according to the following scheme: a short introduction covering the 
definition of terms; part 1, formation of contracts; part 11, parties to 
contracts; part 11, the Statute of Frauds; part Iv, performance of 
contracts; part v, particular classes of contracts; part vi, remedies for 
breach of contract; part vil, invalidating circumstances; part VIII, 
discharge of contracts. Complementing this material, which is con- 
tained in the first six volumes, is a volume of forms gleaned from 
various jurisdictions and keyed to the text of the preceding volumes. 
This material has been prepared by E. M. Bohm, Esq., of the New 
York bar, and although it may at first glance appear to be of more 
immediate value to the practising lawyer in the United States, never- 
theless it should be equally useful to Canadian lawyers, especially to the 
younger men whose acquaintance with the complex commercial problems 
of the day may be somewhat limited and who lack opportunities for 
gaining experience such as that which may be obtained in the large 
legal offices in the United States specializing in commercial matters.“ 
The index volume, volume VIII, contains not only the table of cases 
and general index to the subject-matter of the treatise, but also a table 
of the references in the text to the sections in the various Restatements,” 

At p. vii. 

“To such readers, Mr. Bohm addresses a word of caution: ‘‘A form book is not 
and cannot be the final word on legal forms of contracts. The reason for this lies in 
the complexity of life itself and the infinite variety of factors that differ in each contract. 
Consequently, these forms, as all forms, are designed as suggestions and guides and as 
such they are offered” (vol. VII, at p. iv). 


In this connexion, the authors declare in the preface: ‘‘It is well known that the 
American Law Institute’s Restatement of the Law of Contracts is largely based upon 
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as well as a comprehensive index to the numerous articles in legal 
periodicals which are cited in the foot-notes. It is difficult to find any 
English treatise on contracts with which to compare Williston. While 
the basis of the work is legal analysis and criticism, the undertaking 
has been carried out on a scale never contemplated by Anson, Pollock, 
Salmond, and Winfield. On the other hand, if it were used as nothing 
more than a guide to locate relevant authorities, it overshadows Chitty 
on Contracts and works of a similar nature. For the law teacher, then, 
Williston on Contracts is the text-book par excellence; for the practitioner 
it is a veritable encyclopedia. 

Any discussion of the new edition of Williston must take account 
of the author’s approach to legal problems generally. The need for 
re-examining legal doctrines in the light of present-day experience is 
amply demonstrated by the very fact that a field of law which is of such 
immediate interest to the average citizen and especially to the business 
man can be presented adequately only after the analysis of some 70,000 
cases."6 During the last few decades, the attack on this problem has 
proceeded along two lines. On the one hand, there are those who, for 
want of a better name, may be called the orthodox jurists,'? led by such 


the original edition of this book, its author having been the Reporter of the Restatement; 
and since his associate in the preparation of this new and revised edition of the treatise 
was a member of the committee which collaborated with the Reporter in drafting the 
Restatement, they have made it a primary purpose in their undertaking to provide 
such an exposition of the decisions and reasons supporting the rules of the Restatement 
as might fairly take the place of the treatise which was originally planned as a part 
of the Institute’s publication. To this end the presentation of the law in the revised 
treatise has been carefully collated with the Restatement, the various sections of which 
are referred to, wherever appropriate, throughout the text and notes. The distinctive 
contributions of the Restatement are pointed out and evaluated and the position of 
the Restatement on all controversial subjects defined and supported” (vol. I, at pp. 
iii, iv). For a discussion of the Restatements in relation to Canadian law, see C. A. 
Wright, ‘‘The American Law Institute’s Restatement of Contracts and Agency”’ in 
1 University of Toronto Law Journal (1935), at pp. 17 ff. 

‘Our law stands indicted for uncertainty, and the names of weighty witnesses 
are endorsed upon the bill. If we seek for causes, there are many... . Of all these 
causes, the weightiest, I fancy, is the multiplication of decisions. The fecundity of 
our case law would make Malthus stand aghast. Adherence to precedent was once a 
steadying force, the guarantee, as it seemed, of stability and certainty. We wolld not 
sacrifice any of the brood, and now the spawning progeny, forgetful of our mercy, are 
rending those who spared them. Increase of numbers has not made for increase of 
respect. The output of a multitude of minds must be expected to contain its proportion 
of vagaries. So vast a brood includes the defective and the helpless” (B. N. Cardozo, 
The Growth of the Law (New Haven, 1924), at pp. 3-5). See also, H. E. Yntema, ‘‘The 
American Law Institute’ in 12 Canadian Bar Review (1934), at pp. 331-2. 

See W. W. Cook, ‘‘Williston on Contracts: Revised Edition"’ in 33 IHinois Law 
Review (1939), at p. 504. 
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men as Dean Pound and Professor Williston. On the other hand, 
there are the “realists,” such as Professor Llewellyn and Dr. Jerome 
Frank.'* The distinctive approach of the members of each group to the 
problems of the law goes far to explain the character of their writings. 

Adherents of the orthodox view regard the common law as a body 
of scientific principle of general application’® which has in some juris- 
dictions and on some points been misconceived and misinterpreted, 
thus giving rise to local peculiarities and occasional inconsistencies.*° 
To eliminate these departures from the norm, it is necessary to re- 
examine and to restate the law in the light of the general principles.” 
While it is admitted that “laws should not attempt to violate business 
custom nor conflict with the reasonable expectations of members of the 
community who are familiar with similar situations of fact, but who 
are ignorant of law,’ nevertheless departure from established general 
rules is to be deprecated since it destroys the sense of certainty* so 
essential for the preservation of the legal system. The attitude of this 
group is well summed up by Professor Williston. 


The more law is individualized for the sake of working justice between the 
parties in a particular litigation, the greater becomes the tendency to decisions 
based on personal opinions as to the general justice of the case rather than on 
abstract rules. The force of precedent fights against this tendency, and in well 
settled parts of the law, furnishes an effective check. Where legal battles are 
being fought on newer grounds dependence must be placed on the wisdom and 
character of those who administer the law to render decisions that shall serve in 


18See K. N. Llewellyn, op. cit., at pp. 1222 ff. 

See, however, S. Williston, Some Modern Tendencies in the Law, at pp. 125-6. 

See H. E. Yntema, op. cit., at p. 321. In this connexion, Professor Williston 
declares that ‘‘a court is not the less exercising personal rule when it gives trivial and 
unimportant distinctions for judgment in a particular case, in order to avoid a harsh 
application of a general rule which is in truth applicable to the case, than if it gave 
the same decision, without professing any basis for it other than apparent justice. 
However tempting such decisions may be, a succession of them inevitably destroys 
the sense of certainty in the law and makes the advice of clients as to their rights 
increasingly difficult’ (Some Modern Tendencies in the Law, at pp. 52-3). 

*ISee, Williston, ébid., at p. 99; R. Pound, ‘‘The Call for a Realist Jurisprudence”’ 
in 44 Harvard Law Review (1931), at p. 710. 

"Williston, Some Modern Tendencies in the Law, at p. 33. 

‘When the law is doubtful men are encouraged to delay the performance of their 
obligations, if some theory can be found to support the contention that they are under 
no duty. This tendency causes unnecessary litigation and frequently a denial of the 
right of one unwilling or unable to enter into a conflict with a stronger opponent. It 
is not only a function of the law to make a just determination of litigated controversies, 
but quite as important a function is to provide rules of action which may be relied 
upon without litigation. While the law is uncertain, this latter function cannot be 
performed even though it be assumed that were the question litigated a just result 
would be attained”’ (Williston, sbid., at p. 95). 
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the future as wisely placed landmarks, and not merely make a satisfactory 

disposition of a single controversy.™ 

To this quest for certainty through the restatement of general 
principles, the realist retorts that ‘‘there is less possibility of accurate 
prediction of what courts will do than the traditional rules would lead 
us to suppose.”** To the realist, the immediate and most pressing 
requirement of legal research is to re-examine the law in order to discover 
the hidden factors which contribute to the unpredictability of legal 
decisions. As Professor Llewellyn points out, “close study of particular 
unpredictables may lessen unpredictability.’* Until this result is 
brought about, however, the emphasis placed by the realist on the 
single case may for the time being tend to obscure his true pursuit, for 
him no less than for the orthodox jurist, the quest for certainty.?’ 

To pronounce judgement at this stage upon the claims of the 
respective groups would be foolhardy. It may, however, help the 
Canadian lawyer to form his own estimate, if we were to illustrate the 
approach of each group to a specific problem. In section 1296 of his 
treatise, headed “Anticipatory or prospective breach,” Professor 
Williston declares that 


The fundamental idea of contractual duty is to perform that which has been 
promised. The law imposes other duties arising out of tort or quasi contract, 
but if, as must be assumed, a contract is properly defined in substance as a binding 
promise or a set of promises, there can logically be no breach of a promise until 
the terms or conditions qualifying the promise have been fulfilled. One who 
contracts to do a certain thing on a certain contingency or at a certain time does 
not and indeed cannot break that promise unless the contingency happens or the 
time arrives. Clear as this statement is on principle and though it probably 
expresses the law in regard to unilateral contracts, and, also, if the contract was 
originally bilateral and the injured party has already performed all that the 
contract required of him, the prevalent doctrine in regard to bilateral contracts 
still executory at least in part on both sides asserts an exception to it, commonly 
known as the doctrine of anticipatory breach, where there is a repudiation of the 
obligations of a contract by a party to it before the time has come for performance 
on his part. 

Logical adherence to the general theory as to the nature of contract 
obligations obviously forces the conclusion that the doctrine of antici- 
patory breach is an exception to the rule** and prima facie under sus- 


“Williston, ibid., at p. 59. %K. N. Llewellyn, op. cit., at p. 1241. 

*Tbid., at p. 1242. 

27See K. N. Llewellyn, op. cit., at p. 1242, n. 49: ‘‘One effect of the realist approach 
is to center on certainty for laymen and improve the machinery for attaining it.”’ 
Cf., W. W. Cook, op. cit., at p. 509. 

*8Cf., however, L. Vold, ‘‘The Tort Aspect of Anticipatory Repudiation of Contracts” 
in 41 Harvard Law Review (1928), at pp. 346 ff.; Selected Readings on the Law of Contracts 
(New York, 1931), at pp. 1131 ff. 
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picion. In order to establish that this is so, Professor Williston, after 
making the statements quoted above, devotes several sections to show 
the inconsistencies of the doctrine, the confusion of judicial thought 
upon which it rests, and the lack of any sound historical basis to support 
it. An analysis of the doctrine along these lines certainly raises serious 
doubts as to its validity. 

To the realist, on the other hand, the niceties of logic, while of 
importance are far less interesting than are the effects of legal rules on 
the ‘laymen of the community.”*® The realist, therefore, seeks to 
determine the nature of the interests involved, and he may find, as does 
Professor Vold that 


On the side favoring an immediate action is, in the first place, the promisee’s 
individual interest in the stability of the established contractual relation pending 
performance. A present injury, not fanciful but often very real, is done to the 
promisee by anticipatory repudiation, disturbance of his serenity and peace of 
mind may often be involved as injuries to his personality. Much more important 
in practical affairs, destruction of his interests of substance, his property values, 
is both immediate and prejudicial. His independent resources must be diverted 
from their otherwise intended uses to meet his own other commitments. So far 
as the repudiated contract was the basis for business credit in the promisee’s own 
transactions with others, this resource also shrinks away when it is repudiated. 
His bank credit is similarly affected... . 

In the larger aspect of how this problem affects the general welfare, of what 
social interests are involved, ’a still stronger prima facie case for an immediate 
action for anticipatory repudiation is readily made out. There is on the social 
side, in the first place, the vital consideration that allowing an immediate action 
for anticipatory repudiation tends toward economy in the use of available resources 
and avoidance of industrial waste. . . . Early settlement of the controversy ends 
the uncertainty as to the rights of the parties, avoids further continuing loss through 
future idleness or misdirected activity pending developments, and sets the parties 
free to devote their time and resources to independent productive effort. Mani- 
festly this favors general productive efficiency, which is indispensable to any 
abundant or complete satisfaction of human wants. The importance from this 
standpoint of early settlement of anticipatory repudiation controversies, in the 
present day business world, with its long time contracts, its large scale production, 
and its world wide transportation and trade relations, it is difficult to exaggerate.™ 


How are these contentions met by Professor Williston? He 
recognizes that “the reason most strongly urged in support of the 
doctrine of anticipatory breach is . . . its practical convenience’’ and 
that “practical convenience is of more importance than logical exact- 
ness,’ but he enters a caveat. ‘The considerations of practical con- 
venience must be very weighty to justify infringing the underlying 

**See sections 1297 ff. 

Llewellyn, op. cit., at p. 1248. 


%L. Vold, op. cit., at pp. 365-8; Selected Readings on the Law of Contracts, at pp. 
1145-8. 
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principles of the law of contracts.** The law is not important solely 
or even chiefly for the just disposal of the litigated cases immediately 
before the court. The settlement of the rights of a community without 
recourse to the courts can only be satisfactorily arranged when logic is 
respected.’’* 

While the illustration we have chosen may not be a happy one,* 
since it revolves about a fundamental point in respect of which Professor 
Williston seems to oppose the whole trend of development,” neverthe- 
less we feel that it demonstrates the distinctive methods of attack 
employed by the respective schools. As has recently been pointed out 
by a leading exponent of the realist approach, “time alone can tell 
whether adoption of the assumptions and techniques of the newer 
‘school of thought’ will . . . furnish the profession with a more useful 
set of tools with which to work.’’™ 

So much for the learned author’s general method. In the main, 
the ‘‘orthodox” Canadian practitioner trained in the traditions of an 
earlier period is likely to find this Treatise on the Law of Contracts any- 
thing but orthodox. Throughout the text, and especially in the chapters 
dealing with offer and acceptance he will find that his notions as to the 
meeting of minds in the formation of contracts’? are rejected as 
unacceptable, that ‘‘a contract has, strictly speaking, nothing to do 
with the personal, or individual, intent of the parties. A contract is 
an obligation attached by the mere force of law to certain acts of the 


parties, usually words, which ordinarily accompany and represent a 
known intent.’** That English text-writers are gradually veering 


*For another view as to these “underlying principles,’’ see W. W. Cook, op. cit., 
at pp. 499 f., especially at pp. 501-2. 

*Section 1321. 

“Other instances will be found in Cook, op. cit. Similarly, we feel that there is 
much to be said from a practical point of view in favour of a principle upholding the 
validity of subscription contracts. Cf. Williston, sections 116 ff. 

*%See, Williston, section 1337. See, also, Lord Wright, ‘‘Williston on Contracts”’ 
in 55 Law Quarterly Review (1939), at p. 215. 

*Cook, op. cit., at pp. 515-6. 

‘Williston, section 21. 

Williston (at p. 295), quoting L. Hand J. in Hotchkiss v. National City Bank, 
200 F. 287, at p. 293. See also Williston, at p. 89 (‘‘Throughout the formation of 
contracts it is to be observed that not assent, but what the other party is justified as 
regarding as assent, is essential.’’), at pp. 143-4 (‘It is true that offer and acceptance 
must exist at the same time, and this necessity, as well as the supposed necessity of 
denying prolonged life to an offer, has sometimes been met by the fiction of a relation 
back of the acceptance to the offer. But the offer is not merely evidence of a state of 
mind; it is an element in the formation of a contract irrespective of the offeror’s mental 
attitude, and may continue effective in spite of a change in that attitude. It is, there- 
fore, unnecessary to resort to a fiction that the acceptance relates back, in order to 
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round to this point of view is due in no small measure to the influence 
which Professor Williston has had on teachers of law throughout the 
common-law countries. It should be borne in mind, however, that the 
English decisions usually arrive at a result not far removed from that 
reached in American cases.** Whatever the reasoning of the English 
courts may be, it is not often that they reach a decision in this respect 
which is out of line with commercial practice. The fact remains, 
nevertheless, that Professor Williston’s approach suggests interpre- 
tations which accord with the actual facts and which thus avoid the 
resort to fictions*® so common in English cases and text-books. 

The doctrine of consideration comes in for extensive treatment. In 
chapter v1, a Canadian lawyer is likely to find little which fails to accord 
with the views of Canadian courts. Indeed, in several instances, where 
there is disagreement between English and American courts, Professor 
Williston indicates a preference for English decisions." Chapter vu, 
however, entitled “Promises requiring neither mutual assent nor con- 
sideration,” introduces notions which may sound strange to the prac- 


titioner in this country. Thus, it is stated that ‘there would seem. . . 
compelling reasons of justice for enforcing promises, where injustice 
cannot be otherwise avoided, when they have led the promisee to incur 
any substantial detriment on the faith of them, not only when the 
promisor intended, but also when he should reasonably have expected 
such detriment would be incurred, though he did not request it as an 


exchange for his promise.’ Should this proposal sound radical to the 
Canadian practitioner, he would do well to recall the recommendations 
in this respect contained in the sixth interim report of the Law Revision 
Committee: “We . . . recommend that a promise which the promisor 


support the validity of a contract made without practically simultaneous expressions 
of assent. The only accurate way to express the matter is to say that the offeree’s 
power of acceptance continues till the acceptance, rather than that the acceptance 
relates back to the offer. It is now well settled that the effect of an offer continues in 
force. . . . It is not the offer which continues, but the power of acceptance which it 
confers upon the offeree.”), at p. 190 (‘It is not infrequently said that the offeree 
must intend to accept. If formation of formal contracts depends upon actual intention, 
this is true. Since, however, the formation of such contracts depends not upon an 
actual meeting of the minds, but merely upon manifestations of assent, it is not true 
that an intention to accept is of any importance except where the acts or words of the 
offeree are ambiguous.”’), and at pp. 2190 and 4324. For a defence of the subjective 
theory, see Lord Wright, of. cit., at pp. 197 ff. 

**See, for example, C. A. Wright's, ‘‘The American Law Institute's Restatement of 
Contracts and Agency” in 1 University of Toronto Law Journal (1935), at p. 47. 

“For an interesting comment on the effect of reliance on fictions, see Williston, 
section 1510. 


“'See, for example, sections 116, 124, 131 f., 135. “Williston, at p. 502. 
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knows, or reasonably should know, will be relied on by the promisee, 
shall be enforceable if the promisee has altered his position to his 
detriment in reliance on the promise.”** Similarly Canadian lawyers 
will find it profitable to read Professor Williston’s informative chapter 
on contracts for the benefit of third persons“ as a commentary on the 
problems which are likely to arise out of the probable adoption by our 
legislatures of another recommendation made by the law revision 
committee—“that where a contract by its express terms purports to 
confer a benefit directly on a third party, it shall be enforceable by the 
third party in his own name subject to any defences that would have 
been valid between the contracting parties.’’* 

We have already referred to Professor Williston’s treatment of 
anticipatory breach. At this point we should like to draw attention 
to the fact that the election doctrine, which the author regards as 
“most objectionable practically,“ has been rejected in the United 
States. In fact the unjust consequences which are likely to flow from a 
strict application of the doctrine as stated in the English cases fully 
warrants the comment of a distinguished Canadian writer that ‘‘there is 
likely to be a closer approximation in practice to the American rule than 
many persons are willing to admit.’’? 

In a few instances, the learned author dismisses briefly problems 
which have evoked much discussion among English writers. Thus, for 
example, he states with regard to damages that “the law of torts and of 
contracts differ. . . . For a tort the defendant becomes liable for all 
proximate consequences, while for breach of contract he is liable only 
for consequences which were reasonably forseeable at the time when 
it was entered into, as probable if the contract were broken.’’** Since 
we are inclined to believe that, in spite of recent English decisions, 
Professor Williston’s conclusions in this regard are as valid for England 
and for Canada as they are for the United States, we regret that the 
learned author did not see his way clear to discuss the difficulties posed 

“Law Revision Committee, Sixth Interim Report (Statute of Frauds and the Doctrine 
of Consideration), Cmd. 5449 (London, 1937), at p. 25. See also F. A. Vallat, “Law 


Reform in England” in 2 University of Toronto Law Journal (1938), at pp. 233 ff. 

“Chapter XIv. 

“Sixth Interim Report, at pp. 31-2. Cf. also, Professor Williston’s views (section 
1954) on Chandler v. Webster, [1904] 1 K.B. 493, with the recommendations of the 
Law Revision Committee's Seventh Interim Report, Cmd. 6009 (London, 1939). 

“At p. 3746. s1C, A. Wright, op. cit., at p. 49. 

48At p. 3774. The text continues as follows: ‘‘The consequences may have been 
forseeable because they would occur in the natural course of events, or because, though 
unusual, the defendant knew special facts making them probable’’ (at pp. 3774-5). 
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for our jurisdictions by various dicta in The Edison* and in The Arpad,*° 
for undoubtedly his analysis of these cases would have contributed 
greatly to the clarification of a difficult problem." Similarly, the case 
of Bell v. Lever Brothers® is dismissed with a few casual foot-note 
references.** We would have welcomed a somewhat more extensive 
treatment of this case.** However, lest the Canadian reader be left 
with the impression that Williston on Contracts is an American text 
which in his daily practice he may safely disregard, we should like to 
point out that in general the English law on the matters discussed is 
usually set out at considerable length and that in many instances the 
treatment of the English cases is fully as complete as that to be found 
in English text-books.® 

In conclusion, it is more than obvious that no survey of Williston on 
Contracts could do justice to the treatise as a whole and one reviewer 
can only refer to a few of those matters which have interested him, 
while they might be of no interest to another reviewer. Indeed, both 
editions of Williston and his concepts in relation to the law of contracts 
have been examined critically by many writers and we believe that no 
further function could be served in adding to this literature in a review. 
This apologia, however, does not allow us to omit a word of congratulation 
to the distinguished author. It seldom happens that a vast under- 


[1932] P. 52; [1933] A.C. 449 (sub. nom. Owners of Dredger Liesbosch v. Owners 
of Steamship Edison). 

50/1934] P. 189. 

‘See on this point, A. L. Goodhart, ‘‘Two Cases on Damages: The Edison and 
The Arpad” in 2 University of Toronto Law Journal (1937), at pp. 1 ff.; G. C. Tilley, 
‘The English Rule as to Liability for Unintended Consequences” in 33 Michigan Law 
Review (1935), at pp. 829 ff. See, also, A. D. McNair, ‘‘This Polemis Business’ in 
4 Cambridge Law Journal (1931), at pp. 125 ff., especially at p. 138, n. 15. 

[1932] A.C. 161. 

The most substantial comment is to be found at p. 4190. After stating that “‘in 
order that a contract may be rescinded for fraud or misrepresentation . . . innocent 
misrepresentation is sufficient’’ (at p. 4189), Professor Williston declares in a foot-note 
that “‘though the English authority is apparently in accord . . . some doubt has arisen 
because of a dictum in Bell ». Lever Brothers . . . that the innocent misrepresentation 
must have caused a ‘complete difference in substance between what was supposed to 
be and what was taken, so as to constitute a failure of consideration’ in order to support a 
rescission."" See also at p. 4384. 

“The furore caused by Bell v. Lever Bros. among English writers may be gathered 
fromm the following list of notes and articles: H.C.G., note in 48 Law Quarterly Review 
(1932), at pp. 148-50, R.S.T.C., note in 48 Law Quarterly Review (1932), at p. 151; 
P. A. Landon, “Bell v. Lever” in 51 Law Quarterly Review (1935), at pp. 650-2; T. H. 
Taylor, “Bell v. Lever Bros.’ in 52 Law Quarterly Review (1936), at pp. 27-9; P. A. 
Landon, ‘Bell v. Lever Bros."’ in 52 Law Quarterly Review (1936), at pp. 478-80; C. J. 
Hamson, ‘Bell v. Lever Bros.” in 53 Law Quarterly Review (1937), at pp. 118-23. 

Many English statutes are also dealt with at great length. 
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taking like this is fortunate in being revised and brought up to date and 
submitted to thorough examination by the author himself. Whatever 
the future may hold, Professor Williston is assured of this, that future 
editions will build on a foundation which is secure. In addition, we 
would not overlook the distinguished services rendered to the treatise 
by Professor G. A. Thompson—the detail of the preparation of the 
manuscript. Professor Williston, as the preface points out, has under- 
taken the revision of certain subjects in which he was personally 
interested; he has examined every section of the manuscript and has 
either collaborated in the production of every section or approved its 
form. We must believe, however, that the combination of authorship 
is as fortunate for the treatise as is Professor Williston’s opportunity 
in the great revision.® 


J. FINKELMAN 
Law Building, 


University of Toronto. 


Since this article was written, the publishers, Messrs. Baker, Voorhis and Co., 
have issued a 1939 supplement to the revised edition of Williston on Contracts. The 
supplement is bound in eight parts corresponding to the arrangement of the material 
in the eight permanent volumes and so constructed that it may be fitted into the 
pockets provided therefor in the permanent volumes, These supplements contain 
not only the errata and addenda which are to be expected in any undertaking of this 
magnitude (and we may say in passing that they are surprisingly few) but also 
references to the additional cases, statutes, articles, and notes which have appeared 
since the original volumes were published. The preparation of the supplement has 
been carried out by Professor Thompson and Mr. Bohm; and it becomes increasingly 
apparent that Professor Williston is leaving the future development of his great work 
in most capable hands. 

Undoubtedly, the issuing of annual supplements such as the present one (for 
this would seem to be the scheme of the publishers), will enhance the value of Williston 
as the commercial lawyer's vade mecum. Nevertheless, the supplements will contribute 
little to the practising lawyer's peace of mind. While he may have uneasy thoughts 
about cases buried in the law reports which he may or may not read as the spirit moves 
him, an annual compilation in which the whole material is brought sharply before him 
is likely to have a disturbing effect upon him. If it jars him out of his complacency, 
Professor Williston and his collaborators will have earned the gratitude of society for 
generations to come. 





TORTS IN THE CONFLICT OF LAWS: THE FIRST RULE IN 
PHILLIPS V. EYRE 


“As a general rule, in order to found a suit in England for a wrong 
alleged to have been committed abroad, two conditions must be fulfilled. 
First, the wrong must be of such a character that it would have been 
actionable if committed in England. ... Secondly, the act must not have 
been justifiable by the law of the place where it was done.”! 


N these two precepts may be said to hang all the law and the prophetic 

utterances of English text-writers on the subject of foreign torts. 
It is the object of this study to attempt to show that so far as their inter- 
pretation of the first precept is concerned they are false prophets. That 
interpretation runs somewhat as follows: When Willes J. used the word 
“wrong,” he used it as a comprehensive term to cover the particular acts 
and events, phenomena of the physical world which formed the basis of 
the hypothetical lawsuit. So that the rule requires these acts and events 
to be of such a character that they would have been actionable if committed 
in England. It envisages a suppositious transplanting of the operative facts 
of the case to the soil of the forum in order to consider what would have 
been their legal effect had that been their original location. Dicey, for 
example, sums the point up in these words: 


Rule 189. An act done in a foreign country is not a tort or actionable as 
such in England, if it either (1) is innocent, i.e. justifiable, according to the law 
of the country where it was done or (2) is an act which, if done in England, 
would not be actionable as a tort.? 


Before we proceed to investigate what may be called the dogmatic 
authority for this position, it may be well to ask ourselves whether it is 
really desirable that the law should be as Dicey has stated it. One of the 
principal reasons for having that body of rules known as the conflict of 
laws is to secure at least a measure of uniformity in the judicial settlement 
of disputes no matter where they are litigated.* To illustrate: let us 
suppose that A does something with respect to B in state Y for which B, if 

1Per Willes J. in Phillips v. Eyre, (1870) L.R. 6 Q.B. 1, at p. 28. 

2A. V. Dicey, Conflict of Laws (ed. 5, London, 1932), at p. 773. 

8See Restatement of Conflict of Laws (St. Paul, 1934), at pp. 699, 732; J. K. 
Beach, “Uniform Interstate Enforcement of Vested Rights” in 27 Yale Law Journal 
(1918), at p. 656; H. F. Goodrich, “Public Policy in the Law of Conflicts” in 36 


West Virginia Law Quarterly (1931), at p. 156; Loucks v. Standard Oil Co., (1918) 
224 N.Y. 99. 
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he brought an action in the courts of that state, could recover damages in 
tort. But A has no assets in state Y to satisfy a judgement. B therefore 
brings suit in state X where A has available assets. According to the 
internal law of state X, A’s conduct, had it occurred there, would not be 
regarded as tortious. It would be very simple for the court in state X to 
follow its own internal law and dismiss B’s suit. This would mean that 
B’s power to recover compensation depended entirely upon where A kept 
his property. Because of the capricious injustice of such a result the court 
of state X would very likely turn to the science of conflict of laws for some 
general choice-of-law theory indicating a single legal system to whose rules 
all courts might resort in dealing with the A-B controversy. It would 
probably adopt the principle, accepted in many jurisdictions, that the law 
of the place where the alleged wrong was committed should govern the 
rights of the parties. 

Another idea underlying the conflict of laws is that outside jurisdictions 
have an interest in enforcing their laws with respect to transactions which 
occur within their boundaries, an interest which the court of the forum 
ought to respect.° This is particularly true of foreign laws creating or 
denying tort liability. To return to our illustration, the law-making 
authorities of state X may have declared such acts as those done by A to 
be tortious in order to regulate the conduct of people present in that state, 
and the courts of state Y may desire to assist them by enforcing their laws 
for the sake of international friendship and “comity.” On this continent 
we have, of course, not only international comity but interstate and inter- 
provincial comity as well. 

On the other hand, it may well be argued that courts must take into 
consideration other factors besides these ideals of comity and such co- 
operation as is designed to secure uniformity. Let us suppose the foreign 
law imposes a liability upon the defendant which appears extremely unfair. 
Should a court lend the force of the authority conferred upon it by the 

4An alternative procedure would be for B to bring suit in state Y, obtain 
a judgement there, and then attempt to enforce it in state X. This method would 
probably be more expensive for B and would also depend for its success upon the 


readiness of the courts in state X to recognize an obligation imposed by the law of 
state Y. 


5See G. W. Stumberg, Conflict of Laws (Chicago, 1937), at p. 182; note in 44 
Yale Law Journal (1935), at p. 1233; E. C. Cheatham, N. T. Dowling, and H. F. 
Goodrich, Cases on the Conflict of Laws (Chicago, 1936), at p. 411. Early writers 
regarded international comity as almost the sole ruison d’étre for the conflict of 
laws. This attitude has been sharply criticized. See eg., J. Story, Conflict of Laws 
(ed. 8, Boston, 1883), notes at p. 36; A. V. Dicey, Conflict of Laws (ed. 5, London, 
1932), at p. 7. But the element of respect for the laws of other states and the 
interest of those states in their enforcement cannot be disregarded. 
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community in which it sits to make a man pay damages for doing some- 
thing which, according to the ideas of justice entertained there, seems 
perfectly innocent and proper?* Obviously there must be some limitation 
upon the application of foreign law to take care of such situations. And a 
limitation of this kind has been provided in the general theory that the 
court of the forum will not adopt any legal principle of an outside juris- 
diction which conflicts with the public policy of the forum. According to 
Westlake, this reservation exists in favour of “any stringent domestic 
policy.”’ “It has been left,” adds Dr. Cheshire, “to the discretion and tact 
of the judges to decide what parts of the policy of English law are 
sufficiently stringent to bring the principle into operation.”* 

It is easy to see why the courts have deemed it advisable to retain a 
broad and flexible power to reject foreign law. It would be impossible 
to determine in advance what rules of local law were of such marked 
ethical significance that their infringement could not be permitted. Yet 
to attribute that effect to every rule of the local law would completely 
frustrate the important objectives for which the science of conflict of laws 
has been created. 

This, however, is exactly the course which Dicey proposes that we 
should pursue in any case where the lex causae fixes a liability upon the 
plaintiff which is thought of as belonging to the tort category. If under 
the same circumstances the internal law of the forum would not impose 
liability, the court would be forced to disregard the lex causae. Whether 
or not the latter was considered to be extremely harsh would make no 
difference ; the court’s hands would be tied. Dicey seeks to justify this 
in the following words: 


A, for example, sues X in England for a libel published by X, of A, in 
Italy. ... He must also make out that the statement is one which if published 
in England would render X liable to proceedings for libel, for it would be 
contrary to the moral principles upheld by English law to give damages for an 
action innocent under that law.® 


This statement is surely too broad to be accepted. It cannot be said 
that every tort liability unknown to English law is, from the point of view 
of English law, something so immoral that it ought not to be recognized. 
Dicey’s rule is too mechanical. It would have the effect of excluding 


®For a discussion of this aspect of the choice-of-law problem see E. G. Lorenzen, 
“Territoriality, Public Policy, and the Conflict of Laws” in 33 Yale Law Journal 
(1924), at p. 748; “Tort Liability and the Conflict of Laws” in 47 Law Quarterly 
Review (1931), at p. 497. 

7See J. Westlake, Private International Law (ed. 7, London, 1925), at p. 51. 

8G. C. Cheshire, Private International Law (ed. 1, London, 1935), at p. 75. 

9A. V. Dicey, Conflict of Laws, at p. 29. 
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foreign laws when there was no good reason for doing so. As a result 
ideals basic in the conflict of laws would be needlessly sacrificed.*® 

Let us turn now to the ipsissima verba of the judges to see how far the 
theory advanced by Dicey and other English text-writers may be regarded 
as a conclusion compelled by authority. “First,” said Willes J., “the 
wrong must be of such a character that it would have been actionable if 
committed in England.” It is, of course, possible that his lordship used 
the word “wrong” to denote nothing more than a set of operative facts. 
But the context suggests in several ways that in speaking of “the wrong” 
he meant to include not only the acts and events occurring in a foreign 
place but also their legal effect as defined by the law there in force. In 
his second rule, stating the justification formula, his lordship speaks not 
of “the wrong” but of “the act,” yet if these terms are to be regarded as 
interchangeable it is difficult to see why the latter was not employed in 
both places. The use of “wrong” as meaning something more than “act” 
would seem to have been deliberate. To talk of a wrong implies some 
standard by which the datum in question has been classified as wrongful. 
Now, in the passage immediately preceding the critical sentence, his lord- 
ship has already taken some pains to explain that the obligatio ex delicto 
upon which the right of action depends must be the creature of the foreign 
law. When, therefore, he goes on to say that there are two prerequisites to 
suit in England on a “wrong” alleged to have been committed abroad 
(first, that the wrong should be of such a character, etc.), it seems only 
natural to infer that the foreign law must be the implied standard of con- 
duct which these words connote. And that inference derives further 
support from the very next sentence: “therefore in The Halley" the 
Judicial Committee pronounced against a suit in the Admiralty founded 
upon a liability by the law of Belgium for collision caused by the act of a 
pilot whom the shipowner was compelled by that law to employ and for 
whom, therefore, as not being his agent, he was not responsible by English 
law.” 

The subject of the rule, then, is not a legal concept but a wrong, a tort, 
a delict, created and defined by the lex causae. The plaintiff must show 
that it would be possible to commit an actionable wrong of the same 
character in England. In other words, the court considers the facts of the 
case, not in naked isolation, but with their full juristic significance in the 
light of the lex loci delicti, and then inquires whether a similar kind of 
liability exists under the lex fori. 


10For a functional criticism of Dicey’s rule see E. G. Lorenzen, “Tort Liability 
and the Conflict-of Laws” in 47 Law Quarterly Review (1931), at p. 497. 
11(1868) L.R. 2 P.C. 193. 
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The formula of Willes J. has, by repeated judicial re-utterance in the 
highest English tribunals, acquired indisputable authority.** Further in- 
vestigation reveals the curious fact that it has never been actually applied 
by any English court to deprive a plaintiff of an affirmative right acquired 
under foreign law. It purports, however, to epitomize the effect of The 
Halley,* a case decided two years before Phillips v. Eyre, in which the 
privy council denied redress to a plaintiff because he could not show a 
sufficient correspondence between the lex causae and English internal law. 
The Halley therefore deserves careful examination. 

It was an admiralty action based upon injuries sustained by the 
plaintiff’s barque in a collision on the river Scheldt in Belgium. Belgian 
law had obliged the defendant to put his vessel in charge of a special river- 
pilot whose careless navigation had caused the accident. English common- 
law rules of master and servant in force at that time would have exculpated 
the defendant, but under Belgian law he was none the less responsible. 
Sir Robert Phillimore, in a lengthy and scholarly judgement, observed that 
the Belgian rule, far from being contrary to natural justice, seemed to him 
rather more reasonable than the English one and that the latter was 
“founded upon special considerations of public policy applicable only to 
British territory.” He accordingly gave judgement for the plaintiff.’ 

The members of the privy council who heard the case on appeal did 
not share Sir Robert Phillimore’s views regarding the Belgian law. “It 
appears,” said Selwyn L.J. who spoke for the board, “that the tort for 
which damages are sought to be recovered in this cause was a tort occa- 
sioned solely by the negligence or unskilfulness of a person who was in no 
sense a servant of the appellants, a person whom they were compelled to 
receive on board their ship, in whose selection they had no voice, whom 
they had no power to remove or displace, and who, so far from being bound 
to receive or obey their orders, was entitled to supersede and had, in effect, 
at the time of the collision superseded the authority of the master appointed 
by them.” Were they under these circumstances to be held liable in an 
English court upon a principle unknown to English law? Selwyn L.J. 
answered this question with a quotation from Story: “it is difficult to 
conceive upon what ground a claim can be rested to give to any municipal 
laws an extraterritorial effect when those laws are prejudicial to the rights 
of other nations or to those of their subjects.” And he added that the 
[1902] A.C. 182; by Lord Cave in the privy council, Walpcle v. Canadian National 
R. Co., [1923] A.C. 124; in the court of appeal by various judges: The Mary 
Moxham, (1876) L.R. 1 P.D. 107; Machado v. Fontes, [1897] 2 Q.B. 231. 


13(1868) L.R. 2 P.C. 193. 
14The Halley, (1867) 2 Admiralty and Ecclesiastical, 3. 
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courts of England would even disregard a foreign judgement inter partes, 
“if it appears on the record to be manifestly contrary to public justice.” 

When a court renders a decision upon a particular set of facts it is 
always an interesting and difficult question to determine the ambit of its 
effect as a juristic precedent. In The Halley the privy council would 
appear to have decided that it was contrary to the policy of English law 
(as it stood in the year 1868) to enforce a particular right of action created 
by Belgian law. But the principle upon which this decision was reached 
was stated in very broad terms: “It is in their Lordships’ opinion, alike 
contrary to principle and authority to hold that an English court of 
justice will enforce a foreign municipal law and will give a remedy in the 
shape of damages, in respect of an act which according to its own principles 
imposes no liability on the person from whom the damages are claimed.” 
Undoubtedly these words lend ample support to the accepted doctrine of 
the English texts. In fact, it seems reasonably clear, from the context of 
the sentence just quoted, that Selwyn L.J. meant to include within the 
scope of his principle foreign claims for damages sounding in both tort and 
contract. It is submitted that the actual decision to reject the Belgian rule 
did not require the announcement of any such sweeping principle. In 
Phillips v. Eyre, Willes J. qualified it by restricting it to claims sounding 
in tort. The various indicia in his judgement, which we have already dis- 
cussed, suggest that he further qualified it by confining its application to 
cases in which English internal law would recognize a claim of the same 
character. 

The construction of the remarks of Willes J. for which we have con- 
tended was suggested by A’Beckett J. of the supreme court of Victoria in 
a case where they required very close scrutiny."* The action was brought 
in Victoria by the owner of a New South Wales patent for the unlawful 
use of his invention in that state. For the defendant it was urged that, 
since a similar use of the invention in Victoria would have been perfectly 
lawful, the action could not succeed. “What,” asked A’Beckett J., 
“are we to take to be the meaning of the words—‘the wrong must be of 
such a character’? Do they mean that we are to regard merely the act of 
the defendant and consider whether if that act were done in the state of 
the forum it would give any right of action to the plaintiff or are we to 
import into the state of the forum the circumstances which surrounded the 
act in the foreign state, including the existence of a privilege conferred 
under the statute law of that state?’”’* Having marshalled the authorities 

15Potter v. Broken Hill Proprietary Association, (1905) 30 V.L.R. 612. 


16Hood J. (who took a view contrary to that of A’Beckett J.) stated the problem 
thus: “The plaintiff contends that the rule includes cases where the foreign tort is 


9 
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showing the latter answer to be correct, his lordship concluded: “In the 
case before us the defendant was bound to observe the obligation imposed 
by the New South Wales patent in New South Wales. It was under no 
similar obligation in Victoria, but that would not prevent the Victorian 
court from affording redress for the wrong committed in New South Wales 
if our court would afford, as it undoubtedly would, redress for a wrong 
of the same character committed in Victoria.” Of the two other judges 
in the full court, Hodges J. declined to give an opinion upon this question, 
while Hood J., adopting the conventional English text-book opinion, dis- 
agreed with A’Beckett J. 

Although the first rule in Phillips v. Eyre has been applied several 
times in Canada without consideration of its precise meaning, the correct- 
ness of the meaning here suggested seems, in one of these Canadian 
decisions, to have been taken for granted.’’ There the supreme court of 
New Brunswick had to deal with an action for false imprisonment against 
an American immigration officer based upon his detention of the plaintiff 
for deportation purposes within the United States. The court decided 
that the defendant had made out a sufficient justification for that detention 
under the American law. They also held that the plaintiff had failed to 
satisfy the first requirement of Phillips v. Eyre saying (per Barker, J.): 

I think that if the situation were changed and the acts complained of had been 
committed in this country in reference to an alien seeking admittance to British 
territory from that of the United States and we had legislative enactments 
similar to this act of congress this action could not have been maintained here. 
But if we had no such statutes here and the deportation were justified as an 
exercise of the sovereign power by his majesty’s representative acting under 
express and implied powers, the same constitutional questions would arise as were 
raised in the case I have last cited which the judicial committee rejected as 
matters which could not be discussed and decided in litigation promoted by an 
alien in consequence of his exclusion from British territory.'® 

Obviously the court did not seize upon the naked fact of the plaintiff's 
imprisonment by the defendant and attempt to transport it across the 
border. Had they merely pictured the facts of the case as occurring on 
Canadian soil, the plaintiff in that picture would probably have had his 
remedy, but the picture itself would have borne little or no resemblance to 
the case before them. The actual plaintiff before them claimed that his 
detention in the United States by an American officer was wrongful 








of such a character that this court would give relief in an analogous case. The other 
view is that the very act complained of must be a tort in both countries.” 
11Papageorgiouv v. Turner, (1906) 37 N.B.R. 449. Dicey’s rule is also incon- 
sistent with the result reached in May v. Smith, (1894) 32 N.B.R. 474, where, how- 
ever, the question was not discussed at all. 
18His lordship is referring to Musgrove v. Chung Teeong Toy, [1891] A.C. 272. 
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according to American law. To apply the first rule in Phillips v. Eyre, 
the court had to determine whether, assuming the defendant’s act to have 
been a wrong by American law, it would be possible to commit a wrong 
of the same character in Canada, or, in other words, whether Canadian 
law would recognize an analogous liability on the part of a Canadian officer 
toward an alien seeking admission. The privy council’s decision referred 
to, led them to the conclusion that Canadian courts would not even permit 
the alien to bring an action under those circumstances. 

The conclusion is therefore ventured that the first rule in Phillips v. 
Eyre may be restated as follows. When an English court is called upon 
to enforce a foreign right to damages which is regarded as tortious in its 
nature, the plaintiff must show that English internal law recognizes an 
actionable tort of the same character, but he need not necessarily show 
that English law would impose liability in the identical circumstances of 
the particular case. A careful examination of the entire judgement given 
by Willes J. seems to supply adequate confirmation for this conclusion. 
Although it is not entirely consistent with certain statements made by 
Selwyn L.J. in The Halley, these statements were not necessary to the 
decision in that case and may be taken to be qualified by the judgement 
of Willes J., which is of great authority. Our restatement derives further 
support from the careful opinion of -A’Beckett J. in Potter v. Broken Hill 
Proprietary Co.’* and from the decision of the supreme court of New 
Brunswick in Papageorgiouv v. Turner.”° 

The proposed test for excluding foreign law is obviously vague and 
imprecise ; that is its special merit. Until the particular doctrine of foreign 
law which the court is asked to homologate has been proved, it is impossible 
to tell whether an English court would be willing to enforce it. If, when 
that law is proved, the court feels that it runs counter to the nebulous but 
highly important ideals of justice common among the English people, the 
court can exclude it by requiring a very close congruence with the /ex fori. 
But, when no such fundamental issues are involved, the court need not 
require that the foreign doctrine be mirrored in the jurisprudence of the 
forum. 

In several Canadian cases the courts have purported to apply the public- 
policy standard as stated by Willes J., but without indicating clearly which 
of the two interpretations they adopted—that of the English text-books 
or that of A’Beckett J. The leading case is O’Connor v. Wray,” a decision 
of the supreme court of Canada. The defendant, residing in Montreal, 

19(1905) 30 V.L.R. 612. 20(1906) 37 N.B.R. 449. 


21[1930] S.C.R. 231; [1930] 2 D.L.R. 899. For a dictum of Anglin J. on the 
same topic, see Phelan v. Grand Trunk Pacific R. Co., (1914) 51 S.C.R, 113, at p. 134. 
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had lent his car to an employee, Cochrane, for a holiday journey into 
Ontario. The car was in excellent condition when lent, but Cochrane, 
while driving it in Ontario, ran into and killed the plaintiff's wife. Under 
the circuimstances the defendant would have been in no way responsible 
for the results of Cochrane’s negligence according to Quebec law, but the 
Ontario Highway Traffic Act** apparently rendered the owner of a car 
liable for all such injuries provided that it was being driven with his 
consent. The Quebec court declined to apply the Ontario statute, and 
the supreme court of Canada affirmed their decision. Newcombe J. ex- 
pressed the opinion that the statute “will not be enforced by the courts of 
Quebec except in so far as it does not conflict with the policy of the local 
forum.” Nothing is said of Dicey’s rule or of acts and events hypotheti- 
cally reconstructed in Quebec. The decision could easily be explained as 
proceeding upon the ground that the absolute liability imposed by the 
Ontario statute had no counterpart in the Quebec Civil Code. 

In a tort action arising out of transactions in Seattle, the British 
Columbia court of appeal was asked to give a remedy in damages for a 
negligent (though honest) misquotation of freight rates.** The court 
declined to do so on the ground that British Columbia law recognized no 
such cause of action. As in O’Connor v. Wray, the judgements do not 
explain the precise effect attributed to the lex fori in determining the issue. 

The New Brunswick case, Papageorgiouv v. Turner,** we have already 
discussed. Although no clear pronouncement upon the question is made, 
the reasoning of the court seems distinctly favourable to the theory of 
A’Beckett J. 

There are several other decisions of Canadian provincial courts in 
which the strict rule put forward by Dicey has been definitely adopted. In 
none of them was the possibility of a different interpretation suggested to 
the court. They afford interesting examples of the effect which Dicey’s 
theory produces in practice and of the peculiar reasoning which it involves. 

Simonson v. Canadian National R. Co.” was an action brought in 
Manitoba by one of the defendant’s employees for injuries caused in 
Saskatchewan by the negligence of a fellow-servant. The defence of 
common employment having been abolished by statute in both provinces, 
it might be supposed that the plaintiff could easily comply with Dicey’s 
principle. Even if his injuries had been received in Manitoba he would 

22R.S.0. (1927), c. 251, s. 41. 

23Gillis Supply Co. v. Chicago, Milwaukee and Puget Sound R. Co. (no, 2), 
(1911) 16 B.C.R. 254. 

24(1906) 37 N.B.R. 449. 

25(1914) 24 Man. R. 267, 28 W.L.R. 310, 17 D.L.R. 516. 
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have had a good cause of action. But a very ingenious argument was put 
forward for the defendant. It was pointed out that, prior to its abolition 
by the Manitoba legislature, the fellow-servant rule, by the application of 
Dicey’s principle, would have prevented the plaintiff from maintaining suit 
there. It was then urged that he could not rely upon the Manitoba legis- 
lation abrogating that rule because he had in fact been injured outside the 
province and that legislation was not intended to have extraterritorial 
application. 

The key to this rather scholastic puzzle is to be found in the purpose 
underlying Dicey’s principle. There was no question of giving extra- 
territorial effect to the Manitoba legislation. Dicey'’s principle merely 
directed the court to refer to the Manitoba legislation in order to determine 
whether or not the Saskatchewan legislation, abrogating the fellow-servant 
doctrine, was contrary to the policy of Manitoba law. The Saskatchewan 
legislation was clearly not contrary to the policy of Manitoba law because 
Manitoba, too, had abolished the fellow-servant rule. 

But the Manitoba court of appeals applied Dicey’s mechanical principle 
in the mechanical fashion suggested by defendant’s counsel. In effect, they 
required the plaintiff to show that, had he been injured in Manitoba, he 
could have made out a good cause of action under Manitoba common law 
unassisted by the Manitoba statute. This he could not do, so his action 
was dismissed. Thus we have the curious spectacle of a court in one 
Canadian province refusing to enforce the law of a sister province, identical 
with its own, in deference to a principle upon which an English court had 
refused to enforce a Belgian doctrine of absolute liability without fault 
which had no counterpart in English jurisprudence. Truly “the law” 
moves in a mysterious way. 

The same problem as arose in the Simonson Case confronted the 
Ontario court of appeal in Story v. Stratford Mill Building Co.*° The 
plaintiff had been injured in Quebec through the carelessness of a fellow- 
workman. The civil code of that province did not recognize the defence 
of common employment, and, although that defence had formed part of 
the Ontario common law, it had been abolished by statute. The same 
circuitous theory which prevailed in the Simonson Case was put forward 
on behalf of the defendant, but failed to convince the court. Speaking for 
the majority of the court Riddell J.A. said: 

It was argued very strenuously that when the law of England is spoken of— 
the lex fori—this must be interpreted as meaning the common law of England. 


I can find no authority for this contention and it is wholly baseless on principle. 
There is no difference in the effect of a statute and that of the common law and 


26(1913) 30 O.LR. 271. ry 
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they are both equally part of the law of England. The lawyer’s division into 

common law and statutory law is for convenience only; and the rights of the 

subject are as secure under one as the other. This is not an extension of a 

statute to a foreign country any more than the action of the courts in giving 

effect to what are common-law rights in both countries is an extension of the 
common law of England to a foreign country. 

We have already outlined some reasons for thinking that Dicey’s inter- 
pretation of the first rule in Phillips v. Eyre places a totally unnecessary 
restriction upon the discretion of English courts to import foreign law in 
foreign cases. It is an especially undesirable principle for one province 
of Canada to adopt in dealing with the laws of another. Between the 
territorial units of a federal state there should be friendship and co- 
operation. Manitoba ought not to refuse its aid in the enforcement of 
Saskatchewan law merely because that law differs from its own. What 
reason can there be for such a refusal? Is Manitoba to tell Saskatchewan 
that its law is too unjust or too immoral for the Manitoba courts? That 
would be an absurd affectation of superior virtue. Such an attitude would 
seem to be justified only in the most extreme and unusual cases. 

The treatment of the first rule in Phillips v. Eyre by Canadian courts 
exemplifies an unfortunate phenomenon which sometimes occurs in the 
evolution of the common law. Like the privy council in The Halley, a 
court is confronted by a problem. It solves the problem and formulates 
a controlling principle. According to the best traditions of the common 
law, the significance attributed to that principle in future cases should be 
qualified by a consideration of the facts in the case from which it was 
derived and the purposes which it was meant to serve. But other courts 
in subsequent cases treat it as an ineluctable major premise from which 
they draw purely logical deductions in an automatic fashion without the 
least regard for those underlying purposes. It is to be hoped that the 
supreme court of Canada or one of the provincial appellate courts will 
soon take the lead in adopting a functional approach to this problem. 


— cia al Morratt Hancock 
Law Building, University of Toronto. 





NOTES AND DOCUMENTS 


CANADIAN-AMERICAN ARBITRATION COMMISSION 


We have pleasure in drawing attention to the creation of the recently 
established Canadian-American arbitration tribunal, the aims and 
purpose of which are explained in the following note from Mr. L. B. 
Eastman, chairman of the editorial board of The Arbitration Journal: 


A uniform arbitration plan designed to settle commercial controversies between 
business men throughout the western hemisphere has been launched with the appoint- 
ment of a Canadian-American commercial arbitration commission. The primary work 
of the new body will be to provide arbitration facilities for American, Canadian, and 
Latin-American business men who become involved in contractual disputes with each 
other. The decision of Canadian business interests to join the Americas in a co-ordinated 
arbitration arrangement grew out of a year of negotiations between the American 
Arbitration Association and the Canadian Chamber of Commerce. The commission, 
consisting of ten men, is made up of five American and five Canadian business leaders. 

The initial task of the newly appointed group will be to draft an arbitration clause 
to be included in contracts between commercial firms doing inter-American and Cana- 
dian business. One of the terms of the arbitration clause which the commission will 
consider at its first meeting provides that ‘‘an award rendered by the arbitrators shall 
be final and binding.” This is similar to the standard arbitration clause used in the 
United States and Latin America. Another important item on the commission’s agenda 
will be to set up rules of procedure to guide Canadian business men who submit their 
claims to arbitration tribunals. The final project will be to recruit a panel of arbitrators 
from the various provinces to act as judges when disputes arise. This panel of in- 
dustrialists and professional men will be co-ordinated with the arbitration tribunals 
now functioning in the United States and South American countries. 

The impetus given to Canadian-American commerce by the trade agreements 
programme of Secretary Hull makes it essential to establish a quick and inexpensive 
method for settling contractual claims between firms importing and exporting com- 
modities across the borders. We hope that the new arbitration plan will not only 
eliminate costly court litigations but will result in greater goodwill among business 
men in Canada, the United States, and Latin America. 


LINTHICUM FOUNDATION PRIZE, 1941 


The faculty of law of Northwestern University announces that the 
prizes and medals under the Charles Clarence Linthicum Foundation 
will be awarded in 1941 to the authors of the best monographs submitted 
before March 1, 1941, on ‘“‘The Relation between Patent Practices and 
the Anti-Monopoly Laws: The Situation in the Past, Present trends 
and Future Possibilities.” An author to be eligible for the awards must 
be a member of the bar, or of a faculty of law, or a student in a recognized 
law school, or a patent agent or attorney, or a member of a government 
staff, in any country. Full information in connexion with the foundation 
and its awards may be obtained from Northwestern University faculty 
of law (Professor I. H. Wigmore). 
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CANADIAN METHODS OF INDUSTRIAL PEACE 


Since the most outstanding contribution of Canada to the war-effort 
of the allies would appear to lie in the industrial field, it is of paramount 
importance that industrial conflicts should be reduced to the lowest 
possible level. While it is too much to expect that, with inevitable 
economic dislocations, disputes between employers and employees will 
entirely disappear, yet it would be fatal, in a period when relations are 
improving all along the line and when governments in Canada have 
recognized the right to organize and the right to bargain collectively, 
if any action were taken whereby the experience in Canada which has 
been gained in this connexion were robbed of its fruition. Already in 
many Canadian industries, which are organized both with respect to 
employers and employees, arbitral machinery has been voluntarily 
created, which has succeeded in establishing an industrial jurisprudence. 
Such schemes almost illustrate the developments of the common law or 
of other legal systems—force, rights, social values. For economic power 
is substituted practical industrial reason in a process of integrating 
differences. Every dispute that is settled by these means not merely 
solves the particular dispute but places on record a rule of conduct for 
the future. Indeed, experience has proved in Canada that voluntary 
arbitral action, giving birth to rules of conduct, is the fertile mother of 
industrial peace. If the sanction behind law is the will to observe the 
law then, in truth, the law of industry, thus voluntarily created and 
observed, is one of the best guarantees of industrial harmony and social 
progress. The most common scheme is one where a board of arbitration 
consists of members representing each side presided over by an impartial 
chairman whose decision is binding on both parties. Although as a 
matter of custom, lawyers rarely argue before such a board (there is 
nothing in the set-up to prevent their presence), yet the legal profession 
would find little that is strange in the proceedings. While the strict 
rules of evidence are not obligatory, yet they constitute a reasonable 
guidance. In addition, the profession will be interested to know that 
both parties before a board have a profound respect for precedent— 
with, of course, a skill in ‘‘distinguishing”’ and ‘‘explaining away”’ previous 
decisions not unworthy of the practising bar. To anyone with experience 
in the workings of these boards, it is obvious that there is growing up in 
Canada a social laboratory in which citizens themselves are not only 
creating law but creating and superintending the institutions of its 
application. It is to be hoped that, in the stresses to which the war will 
give rise, industrial experience of this nature will prove of widening value 
not merely to the immediate aims of victory but to the age-long goal 
of industrial peace. 
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JOURNAL OF SOCIAL PHILOSOPHY 


The Journal of Social Philosophy was founded in October, 1935, as a 
quarterly ‘‘devoted to a philosophic synthesis of the social sciences’’ 
under the distinguished editorship of Dr. M. J. Aronson, who has brought 
to his work technical training in both law and philosophy. The Journal 
of Social Philosophy is celebrating its ‘‘fifth anniversary year,’’ and we 
take this opportunity of drawing the attention of our readers to its aims 
and its already great accomplishments. Elsewhere in this issue we refer 
to some of Dr. Aronson’s invaluable articles on jurisprudence contributed 
to its pages. The current issue includes another of his studies dealing 
with the juristic thought of Mr. Justice Frankfurter. In our next issue 
we hope to publish an article by Dr. Aronson on tendencies in American 
jurisprudence. Meanwhile'we recommend the Journal of Social Philoso- 
phy to all lawyers and jurists as an invaluable aid in the very necessary 
work of integration in the social sciences. We neglect at our peril the 
work of scholars in the other fields of the social disciplines. 


Dr. JAMES C. BROWN 


We regret to learn of the death of Dr. James C. Brown at his residence 
in Edinburgh on November 7, 1939. The late Dr. Brown was well 
known as the scholarly and accomplished editor of the Juridical Review. 
Among students of Scots law and of comparative law and history he 
enjoyed a well-merited reputation for his distinguished contributions to 
legal literature—the fruit of his brilliant studies at Edinburgh. He 
served with distinction in the great war, and his untimely death was the 
direct outcome of his wounds from which he never recovered. From its 
first issue the University of Toronto Law Journal enjoyed his active 
support, and we would extend to his wife and daughters our deepest 
sympathy and to Messrs. W. Green and Son, the publishers of the 
Juridical Review, our sincerest regrets at the loss of a learned and success- 
ful editor. 
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SURVEY OF CANADIAN LEGISLATION 


This survey of legislation in Canada, enacted during the last session 
of each legislature, deals only with more important statutes. 


DOMINION OF CANADA 
3 Geo. VI: Public General Acts, 53; Local and Private, 13; Divorces, 50. 


Tue Penitentiary Act (c. 6).—A penitentiary commission shall have the control 
and management of all penitentiaries. 


THe CARRIAGE By AiR Act (c. 12).—The convention for the unification of certain 
rules relating to international carriage by air, signed at Warsaw October 12, 1929, is 
made applicable to Canada. 


Tue Nationat Fitm Act (c. 20).—This act constitutes a national film board 
with wide powers of supervision, particularly for the co-ordination, production, and 
distribution of films by departments of the government. 


Tue SMALL Loans Act (c. 23).—Limitations are imposed upon payments to be 
made to money-lenders for loans of not more than $500.00. Provision is made for the 
licensing and inspecting of money-lenders and the powers of small loan companies. 


Tue CANADA-UNITED STATES OF AMERICA TRADE AGREEMENT Act (c. 29).—This 


act approves a treaty to regulate tariffs, exports, and imports as between the two 
countries. 


CRIMINAL CopE AMENDMENT (c. 30).—Section 504-A is inserted in the code to 
implement the provisions of the Small Loans Act (supra). 


Tue Grain Futures Act (c. 31).—The board of grain commissioners is empowered 
to control trading in grain futures. 


Tae CENTRAL MortGaGe Bank Act (c. 40).—This act establishes a central 
mortgage bank with a capital of $10,000,000 with power to issue debentures to the 
limit of $200,000,000. The bank may enter into agreements with loan, trust, and 
insurance companies for the reduction of principal, interest, and arrears of interest 
on farm mortgages and certain classes of small mortgages on homes and the bank 
may issue to such companies its debentures to the extent of 50 per cent of the reductions 
effected. Debenture payments are to be met out of the consolidated revenue fund. 
The bank also has power to lend money to member companies, invest its funds, and 
make appraisals of properties which are subject to mortgages held by member companies. 


Tue Orriciat Secrets Act (c. 49).—The act of the United Kingdom (1 and 2 
Geo. V, c. 28) in so far as it is part of the law of Canada is repealed and provision is 
made for the prosecution of persons who for any purpose prejudicial to the state engage 
in spying, communicating official secrets to a foreign power, and similar activities. 

A special session of parliament met on September 7, 1939, and passed legislation 
for war purposes, including the incorporation of the Canadian patriotic fund, the 
establishment of a department of munitions and supply, the provision for additional 
taxes by amendments to the Income War Tax Act, the Excess Profits Tax, and other- 
wise, and the authorization of an appropriation out of the consolidated revenue fund 
of $100,000,000.00 to provide for the cost of any service (1939, 3 Geo. VI, Second 
Session, ch. 1 to 10). 


Dana PorTER 
Toronto. 





CANADIAN LEGISLATION 


MARITIME PROVINCES 
(a) New Brunswick 


3 Geo. VI: Acts passed, 105; Public, 60; Local and Private, 45. 


AGRICULTURAL LEGISLATION.—In this regard, government assistance on a some- 
what large scale in placing young men on farms is envisaged by a new act (c. 47) 
setting up a board to promote this work. Other legislation, of the control type, is c. 50 
governing the branding of live-stock, c. 51 providing for regulation of the potato 
industry in the interests of growers of seed stock, and c. 52 which enables the govern- 
ment to take steps to eradicate Bang’s disease in cattle. 


ARBITRATION.—The supervisory jurisdiction of the courts with respect to questions 
referred to arbitration is enlarged (c. 27) by giving the court the same power of making 
orders in arbitration cases as in ordinary litigation on the subject of the giving of 
security for costs, discovery, proof by affidavit evidence, examination under com- 
mission, and preservation of property pendente lite. 


CONSTITUTIONAL LAwW.—A modus vivendi on one aspect of Dominion-provincial 
relations is indicated by an act (c. 48) which gives power to the lieutenant-governor 
by order to enact as law within the province, so far as the province has legislative 
competence, any Dominion law concerning the marketing of natural products. When 
the orders are published, the laws are to have ‘‘the same force and effect as if enacted 
by the Legislative Assembly.” 


LaBour LEGISLATION.—There are two acts bearing directly on labour relations. 
One (c. 41) is in the form of an amendment to the Labour and Industrial Relations 
Act, 1938 (c. 68) and validates for the purposes of that act existing or future agreements 
between employers and employees setting up a ‘‘closed shop.’’ The other is a new act 
(c. 57) providing, along lines that have become increasingly familiar in recent years, 
machinery for establishing standards of pay and hours of labour in the building trades. 
The first part of the act authorizes the appointment of inspectors to administer the 
act. Then follow provisions for the convening of a meeting of employers and employees 
by the government if, upon petition, the situation appears to warrant such action. 
If from this meeting an agreement about wages and hours and days of labour emerges, 
and the minister is of the opinion that it was agreed to “by a proper and sufficient 
representation of employees and employers,’ he may make it binding for the industry 
concerned within such zones as may be prescribed. When such a schedule is in force, 
the inspectors are given wide powers of examination with respect to the books and 
records of employers; contraventions of the schedule and of the act are visited with 
heavy penalties. 


Mecuanics Liens.—This lien is now (c. 30) extended to cover work done on a 
mine for the purpose of producing mineral for the holder of a mining licence or lease 


or one of his contractors. The lien attaches to the interest of the holder of the licence 
or lease. 


SurRvivaL or Actions.—The province follows (c. 46) similar legislation in Great 
Britain making an end to the ancient common-law rule, confirmed in The Amerika, 
[1917] A.C. 39 and often expressed in the maxim actio personalis moritur cum persona. 
By the act rights of action (with a few limited exceptions), both those accruing to and 
those available against a person who dies, survive. In the case of injury to a person 
who dies, the damages are to be calculated as if the deceased were still living; however, 
no exemplary damages, nor damages for loss of expectation of life, are recoverable, 
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and in breach of promise cases, damages are limited to injury done the estate of the 
deceased. The ordinary periods of limitation do not apply, the act prescribing special 
periods within which the personal representative may on the one hand sue, and, on 
the other, be sued. 


(b) Nova Scotia 
3 Geo. VI: Acts passed, 112; Public, 64; Local, 27; Private, 21. 


Court OFriciaLs.—Hitherto the practice has been to recompense court officials 
for their services by the payment of fees assessed on business going through their 
hands. A change to more modern methods is effected by an act (c. 12) authorizing 
the governor-in-council to require sheriffs, prothonotaries, etc., to pay the fees to the 
provincial treasurer and to put such officials on a yearly salary. 


Fitm ExcHANGES.—All film exchanges operating in Nova Scotia are required by 
this act (c. 34) to be licensed. They may be made as well to file, upon order, certain 
specified information about their methods of doing business. Unjust discrimination 
in respect of the selling, leasing, or renting of films is expressly prohibited. No theatre 
owner may be deprived of such number of films as the theatre board deems necessary, 
nor may he be forced to contract for more films than the board considers he reasonably 
requires for one year’s operation. The board may cancel the licence of an exchange 
which violates the provisions of the act or of the regulations which the board is em- 
powered to make under it. The act is only to come into force when proclaimed. 


INSURANCE.—By an act (c. 37) Nova Scotia joins most of the other provinces by 
providing for the appointment of a superintendent of insurance. He is to have general 
supervision over the business of insurance in the province and is given power to make 
rulings and to issue orders to secure the enforcement of the various acts relating to 
insurance. By an amendment (c. 50) to the Fire Insurance Act (Sts., 1930, c. 7) and 
an amendment (c. 61) to the Accident and Sickness Insurance Act (Sts., 1937, c. 8) 
renewals in the case of these two kinds of insurance may hereforth be made simply 
by the delivery of a renewal receipt. 


SALE oF LIGHTNING Rops.—A new act (c. 11) requires the licensing of those who 
sell these articles in the province. A licence is to issue only after a government inspector 
has approved of the article and its method of installation and the applicant has filed 
a bond in the sum of $5,000 to guarantee the payment of any judgements that may 
be recovered against him. Licences may be cancelled for cause and a violation of the 
act is visited with heavy penalties. 


Trave ScHoots.—An act (c. 10) for the protection of those whose thirst for 
knowledge may outrun their sagacity compels all persons who operate a trade school 
or teach a trade by a correspondence course to register annually with the department 
of labour. The purpose is to give the department supervision over the activities of 
such organizations. All contracts used in the sale of such courses must first be filed, 
and the official director of technical education may also require the filing of copies of 
the text-books and courses used, together with the sworn cost-price of them and the 
prices for which they are to be sold. All selling agents have also to register under the 
act. The publication of misleading advertising is prohibited as is the guarantee of a 
position to a student unless a contract exists binding the employer to hire the student 
on completion of the course. The act also confers power to inspect trade schools and 
for the making of regulations which may provide, inter alia, for the posting of security 
by the operator or conductor of a trade school or correspondence course to ensure 
the due performance of his contracts. 
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(c) Prince Edward Island 
3 Geo. VI: Acts passed, 68; Public, 51; Private, 17. 


CONSOLIDATION.—This year will be a sort of milestone in the legislative history 
of the island. A great many statutes, some dating as far back as the eighteenth century, 
have been overhauled and the results of this salutary labour now appear in consolidated 
enactments in this year’s statutes. In this regard special attention should be drawn 
to the very useful table at the end of the volume giving the chapters and sections of the 
acts which have been repealed or amended. 


CONSTITUTIONAL Law.—Instances of Dominion-provincial co-operation in the 
legislative sphere are increasing lately. Two acts of the island this year follow this 
trend. One (c. 33), like similar New Brunswick legislation (supra), validates for the 
province such farm-marketing legislation as the Dominion may pass, and the other 
(c. 36) widens the powers of municipalities so that they may take the benefits accruing 
under the Dominion Municipal Improvements Assistance Act, 1938. 


Contracts.—The doctrine of consideration has been coming under some powerful 
attacks lately and one of the common grounds of complaint is with respect to promises 
of charitable subscriptions. As, however, Dalhousie College v. Boutilier Estate, [1934] 
S.C.R. 642 showed, any change along these lines must be legislative and this year the 
island has led the way. In re-enacting the Statute of Frauds (c. 20) it has been provided 
that a promise in writing to subscribe to a fund for the erection or repair of a road, 
bridge, place of worship, schoolhouse, a public utility, or a ‘public undertaking”’ shall 
be enforceable notwithstanding want of consideration. 


FarM REHABILITATION.—By an amendment (c. 17) to an act passed in 1936 (c. 7, 
Sts., 1936) the lieutenant-governor-in-council is given power to acquire lands suitable 
for farm rehabilitation or for reforestation, to allocate such lands to deserving young 


men, to provide them with livestock and equipment, to arrange credit for them and to 
make arrangements for their instruction in farming methods and for their supervision 
after they have been located on such lands. 


INSURANCE.—As in Nova Scotia (supra) policies of fire and of accident and 
sickness insurance may now (c. 22) be renewed by the issuance of a renewal receipt 
which adequately identifies the policy. 


LANDLORD AND TENANT.—This (c. 28) is the enactment of the uniform act drafted 
by the commissioners for the uniformity of legislation. 


LIMITATION OF AcTIONS.—This act (c. 30) is likewise the uniform act. 
STATUTORY INTERPRETATION.—This (c. 23), too, is an adoption of the uniform act. 


Trusts.—The provision of moneys for the perpetual maintenance of graves is a 
subject that has occasioned not a little difficulty in the law of trusts. To guard against 
the misuse of funds placed in the hands of cemetery companies and others for this 
purpose, a stringent act (c. 5) has been passed. All such moneys are now declared to be 
held on ‘“‘public trust’”’ and account is to be made in respect of them to the provincial 
treasurer. The latter is given wide powers of demanding statements of receipts and 
expenditures and of inspecting books, and the failure to obey his orders and the mis- 
application of funds are made offences. Churches and church societies are exempt 
from the act. 


G. F. Curtis 
Dalhousie University. 
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ONTARIO 
3 Geo. VI (First Session): Acts passed, 78; Public, 54; Private, 24. 
3 Geo. VI (Second Session): Acts passed, 12; Public, 12; Private, 0. 


CHANGING OF Names.—By The Change of Name Act, 1939 (c. 4, First Session) 
it is provided that except in the case of a change of name to that of her husband by a 
woman upon her marriage, no person shall change or attempt to change his name 
except under the provisions of the act. The act provides that a person wishing to 
change his name may apply to a county or district court judge for an order approving 
the change of name. Notice of the intended application must be published in the 
Ontario Gazette and in a newspaper having a general circulation in the locality of the 
residence of the applicant. If the judge is of the opinion that the name which the 
applicant seeks to adopt is the same as the name of any other person or resembles the 
name of any other person to such an extent that the change applied for might reasonably 
cause mistake or confusion, or be a cause of embarrassment or inconvenience to such 
person, or that the change of name is sought for any improper purpose or is on any 
other ground objectionable, or that the application should be refused for any other 
reason, he shall refuse the application. 


Jupicature Act.—By The Judicature Amendment Act, 1939 (c. 23, First Session) 
it is provided that an action may be brought by or on behalf of the attorney-general 
for an injunction or mandamus restraining the publication of any newspaper or other 
printed matter whatsoever containing any writing, article, or picture tending to insult, 
degrade, revile, or expose to hatred, ridicule, contempt, or mockery his majesty or 
any member of the royal family. By the same act it is provided that when a judge 
presiding at a trial of any cause or matter deems it to be in the interest of public 
decency and morals, he may order thar the public shall be excluded from the court. 


MortGaGes or Lanp.—The Limitations Amendment Act, 1939 (c. 25, First 
Session) provides that an action upon a covenant contained in an indenture of mortgage 
made after July 1, 1894, to repay the whole or any part of any moneys secured by a 
mortgage must be brought within ten years after the cause of action arose or within 
ten years after the date upon which the person liable on the covenant conveyed or 
transferred his interest in the mortgaged lands, whichever is later in point of time. 
This act also provides that the liability of a covenantor in a mortgage shall not be 
kept alive by payments on account or by acknowledgments in writing made or signed 
by any one other than the person liable on the covenant. 


The Mortgages Amendment Act, 1939 (c. 28, First Session) confers upon a mort- 
gagee of land the right to recover personal judgement for the amount of the mortgage 
debt against a purchaser of the equity of redemption who has agreed with his vendor 
to assume the mortgage. The liability of the purchaser of the equity to the mortgagee 
ceases, however, on the registration of a grant or transfer by such purchaser of the 
equity of redemption unless prior to such registration an action has been commenced 
to enforce the right of the mortgagee. If a mortgagee has the right to recover personal 
judgement against the original mortgagor and also against the purchaser of the equity 
the mortgagee must elect between his two rights before recovering judgement. 


War LEGIsLaTion.—Shortly after the declaration of war against Germany a 
special emergency session of the legislature of Ontario was called to deal with urgent 
war problems. At this session several new taxing provisions were added to the Succession 
Duty Act, the Corporations Tax Act, and the Income Tax Act. Provision was also 
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made by the Public Works Protection Act, 1939 (c. 10, Second Session) for the protection 
of public works from sabotage and attack during the war, and by the Organization of 
Resources Act, 1939 (c. 7, Second Session) a non-partisan committee was created for 
the purpose of maintaining and stimulating agricultural and industrial productions, 
securing a sufficient supply of labour for the agricultural interests and industrial 
operations, assisting in the work of recruiting men for the Canadian expeditionary 
forces with the least possible disturbance to agriculture or industry, and promoting 
thrift and economy among the people. 
Joun J. ROBINETTE 

Toronto. 


QUEBEC 
3 Geo. VI: Acts passed, 163; Public, 101; Private, 62. 


UNEMPLOYMENT.—C. 2 authorizes the lieutenant-governor-in-council to enter into 
any agreement with the federal government ‘‘which he may deem just and in conformity 
with the interests and constitutional rights of this Province, in order to establish a 
system of unemployment insurance from which the Province will benefit.” C. 3 appoints 
the provincial treasurer and the ministers of roads, public works, and labour as a board 
to carry out unemployment works and to administer the funds intended therefor. 
C. 4 provides that expenditures on unemployment works shall be treated as capital 
expenditure, and authorizes the lieutenant-governor-in-council to borrow the sums 
required to meet such expenditure out of the consolidated fund. These provisions are 
given retroactive effect to September 1, 1936. C. 5 increases from one to two million 
dollars the grant available for the establishment of youth, 


ATTORNEY-GENERAL.—C. 15 gives the attorney-general alone the quality to sue 


and be sued on behalf of the crown, and provides that proceedings taken before April 
15, 1939, shall not be invalidated if the designation of the party is sufficient to show 
that the proceedings were taken on behalf of the crown. 


TRANSPORTATION AND COMMUNICATION Boarp.—C. 16 establishes a board of five 
controllers known as the ‘Provincial Transportation and Communication Board” to 
deal with the transmission of telegraphic or telephonic messages, the conveyance of 
passengers or goods by railway, tramway, or navigation and highway transport, as 
well as production, transmission, distribution, or sale of light, heat, and power, and 
waterworks and sewer systems. The board may upon its own initiative, or upon 
application, amend the prices, rates, and rentals demanded for any such services, and 
such prices, etc., must be fair and reasonable. The board may also require a public 
service to extend or improve service and it may regulate conditions as to health and 
safety. The decisions of the board are final and without appeal. The authorization 
of the board must be obtained before beginning the construction, operation, or adminis- 
tration of a public service or a cessation, interruption, extension, or change in such 
service. The board is substituted for the railway committee of the executive council, 
for the Montreal tramways commission, and for the minister of public works in the 
exercise of the powers conferred under the Quebec Railway Act. 


CorPoRATION Tax.—C. 19 replaces the Corporation Tax Act. Companies, not 
otherwise taxed, are to pay one-tenth of one per cent upon the amount of the paid-up 
capital and an additional tax of fifty dollars for each place of business in the cities of 
Montreal and Quebec and of twenty-five dollars for each place of business in any other 


10 
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municipality, unless the capital is under twenty-five thousand dollars when the taxes 
are twenty-five and twenty dollars respectively. ‘‘Place of business” is broadly defined. 
Banks are required to pay a tax of one-fifth of one per cent on the paid-up capital and 
one-tenth of one per cent on reserve and surplus, as well as three thousand dollars 
for the principal office in Montreal and Quebec, and two hundred dollars for each 
additional office in the province. Other taxes are imposed on other special classes of 
companies on a scale considerably in advance of that hitherto in force. The lieutenant- 
governor-in-council is authorized to reduce the tax payable on the capital of any 
company which does part only of its business in the province, or is a holding company. 
In addition, a tax of two and a half per cent is payable on the profits of most classes 
of companies, subject to a deduction for depreciation and half of the dividends 
received by such companies from Canadian corporations which are subject to tax in 
this or other provinces allowing a similar exemption to Quebec companies. The 
lieutenant-governor-in-council is given extensive powers to make regulations and by 
s. 3 of the act, the lieutenant-governor-in-council is ‘‘authorised to change or alter 
the taxes hereinabove provided and in such manner and in such proportion as he may 
deem fit.” 


Succession Dutires.—C. 20 fixes the delay in which actions must be brought 
for the recovery of succession duties paid to the province at one year. 


Bonp Issues.—C. 24 amends the ‘‘Act to protect people’s savings and prevent 
over-capitalisation,’’ which prohibits the issue of bonds for amounts in excess of the 
real value of the immoveable property hypothecated to secure the loan, by permitting 
additional issues for the construction of a public utility service upon certain conditions. 


Tax Exemption.—C. 25 authorizes the lieutenant-governor-in-council to order 
the cancellation of the exemptions and commutations of municipal or school taxes 
from which any paper enterprise is profiting, whenever he deems that its operators 
are committing acts prejudicial to the interests of the province and to the conservation 
of the forest domain. 


NATURAL ReEsources.—C. 26 amends the act 1 Geo. VI, c. 28, which prohibits 
corporations not constituted under a law of the province from acquiring water powers, 
lands, forests, or mines forming part of the public domain, by permitting the lieutenant- 
governor-in-council to exempt from the operations of this law corporations acting as 
trustees. 


Bank Deposits.—C. 28 declares that deposits of money, etc., remaining for 
thirty years unclaimed shall belong to the province. 


Farm Crepit.—C. 29 increases to thirty-five million dollars the sums placed at 
the disposal of the farm credit bureau for making loans to farmers, and c. 30 and c. 31 
enact special provisions for the registration of hypothecs effected in favour of the 
Quebec farm loan board. 


AGRICULTURE.—C. 33 authorizes the lieutenant-governor-in-council to take 
measures ‘‘within the limits of the constitutional rights of the province to promote 
the improvement of the growing, distributing and marketing of agricultural products.” 
C. 34 authorizes the lieutenant-governor-in-council to expend such sums of money as 
he may deem necessary for the draining of lands of the province, provided that the 
federal government contributes 50 per cent of such expenditure. The preamble to 
this bill reads: ‘‘Whereas draining of the lands in this Province would afford to agri- 
culture a vast extent of land which is now unproductive; Whereas the Province of 
Quebec must retain its agricultural character, as agriculture affords incomparable 





CANADIAN LEGISLATION 423 


guarantees of economic and social security and stability; Whereas much of such 
presently unproductive land is situated close to existing parishes; Whereas the improving 
of such lands, while assuring the expansion of agriculture, will promote a sound colonizing 
policy through the consolidation and enlargement of organized parishes; Whereas it is 
the duty of the Federal Government to render justice to the Province of Quebec and 
to promote the agricultural expansion of Quebec as it has always promoted assistance 
for western farmers.”’ C. 39 creates an annual fund of one hundred and fifty thousand 
dollars to be used for guarantees or advances to the co-operative agricultural associa- 
tions organized under the laws of the province. C. 41 authorizes the lieutenant-governor- 
in-council to appoint a person charged with verifying the administrative and financial 
operations of the Quebec federated co-operative, with power to take such measures as 
may be necessary to safeguard the interest of the province and of its agriculturalists 
and warehousing of farm products. C. 48 authorizes the lieutenant-governor-in-council 
to enter into an agreement to open up an Indian reserve for colonization. C. 49 authorizes 
the lieutenant-governor-in-council to enter into an agreement with the government of 
Canada in order to encourage the establishment of settlers, the back to the land move- 
ment, the progress of agriculture, and the conservation of the forest domain, and, for 
this purpose, to take all necessary measures. 


Mrninc.—C. 51 amends the Quebec Mining Act in many respects, and c. 52 
authorizes the lieutenant-governor-in-council to encourage by grants the mining and 
production of metallic pyrites and metallic iron. C. 64 provides for the establishment 
of village municipal corporations in mining areas. 


FIsHERIES.—C. 53 authorizes the lieutenant-governor-in-council to forbid the sale 
or purchase of certain kinds of fish during certain periods of the year. C. 54 provides 
for the organization of fish co-operative federations to consist of three or more fish 
co-operatives to “‘act in concert for the study and defence of their economic and social 
interests.” 


Lasour.—C. 60 makes it illegal for any person employed in a charitable institution, 
recognized as such under the Public Charities Act, to go on strike with respect to any 
dispute as to conditions of work. Provision is made for submitting any such dispute 
to three arbitrators appointed by the parties and by the government. 


WoREMEN’s WaGeEs.—C. 61 amends the Collective Labour Agreements Act by 
giving an employee, dismissed in violation of the provisions of the act, the right to 
claim as damages the equivalent of a month’s wages and by prohibiting evidence 
which might reveal the identity of an informer in an action under the act. C. 62 amends 
the Fair Wage Act by providing that it applies to all employees, whether working 
at the employer’s home or elsewhere, except employees governed by a collective labour 
agreement, farmers, domestic servants, and employees engaged in farm operations, 
who come under the special act relative thereto. The powers of the board to issue 
regulations are increased. 


Sports.—C., 67 establishes a provincial sports council of five members appointed 
by the lieutenant-governor-in-council and ‘‘entrusted with the regulation and super- 
vising of professional, semi-professional and amateur sport in the province and the 
encouraging of amateur sport and healthy and honest recreation through the inter- 
mediary of sporting associations.’’ The council has power to adopt regulations respecting 
the holding and general conduct of any sporting contest; the classification of pro- 
fessionals, semi-professionals, and amateurs; the issue of classification cards; the 
appointment and duties of officials; the equipment of contestants; the issue of permits; 
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the forms of contracts; the responsibility of promoters; the penalty for infractions of 
the act and the duties of the council. ‘Sporting contest” is defined as including a 
contest or exhibition of hockey, baseball, football, rugby, boxing, wrestling, physical 
prowess, lacrosse, and any other contest or exhibition of a game, sport, or athletics 
designated by the lieutenant-governor-in-council, but it does not include any game, 
contest, or exhibition of sport or athletics given in any university, college, school, or 
ether educational establishment, nor any gratuitous contest or sporting exhibition. 
The council, with the authorization of the lieutenant-governor-in-council, is given 
power to meet its expenses out of contributions not exceeding 2 per cent of the gross 
receipts in the case of boxing or wrestling contests, and from 1 to 5 per cent of the 
receipts from other sporting contests. 


MOonTREAL University.—C. 69 creates a corporation under the name of ‘‘Montreal 
University Administration Society’’ composed of the chancellor of the University, a 
bishop chosen by him, and five other members appointed by the lieutenant-governor- 
in-council. The movable and immovable property belonging to the university is 
transferred pleno jure to the society, which is given all the powers usual to a corporation, 
including the power to borrow upon hypothec. The lieutenant-governor-in-council is 
authorized to guarantee the reimbursement of the sums borrowed by the society, not 
exceeding five million dollars, and payment of interest thereon. The government is 
to pay annually to the society an amount not less than four hundred thousand dollars 
and not exceeding five hundred thousand dollars, which must be employed first to 
pay the interest on the loans guaranteed by it. The university is required to submit 
its budget to the society. The society is authorized to change, enlarge, and complete 
the buildings under construction on Maplewood avenue. All agreements entered into 
by the university respecting the construction of the buildings and especially all contracts 
for the supply of material and all obligations flowing therefrom, are cancelled pleno jure 
and declared to be null, except as regards material sold and delivered prior to January 1, 
1934, and no recourse in damages shall lie against the university or the society by 
reason of such cancellation. Any claim for which the university remains responsible 
in virtue of this provision must be submitted to the decision of the members of the 
society, acting for such purpose as arbitrators, and their decision shall be final, and they 
are exempt from proceeding and judging according to the rules of law and must take 
equity into account. The society is authorized to acquire and possess, and the govern- 
ment is authorized to sell to it, upon the conditions fixed by the government, all its 
rights to the St. Sulphice library, acquired from the Sulpician order. From the coming 
into force of this act no proceeding may be commenced or continued against the uni- 
versity unless authorized according to the rules established in a petition of right. The 
existence of the society is limited to a period of ten years, unless extended. Thereafter 
its property shall be transferred to the university. 


OTHER UNIvERsITIES.—C. 70 authorizes the lieutenant-governor-in-council to pay 
annually during ten years, in addition to other subsidies, a sum of one hundred and 
fifty thousand dollars to Laval University of Quebec, one hundred and fifty thousand 
dollars to McGill University, and thirty-five thousand dollars to the University of 
Bishop's College. 

INSTALMENT SALEs.—C. 92 authorizes the minister of municipal affairs to make 
an enquiry into the question of instalment sales. 


Moratorium.—C, 94 amends the act by making it clear that actions may only 
be begun against the debtor, or third persons holding the property, after thirty days’ 
notice, and extends the act to 1941. It is expressly provided that when a debtor obtains 
the delay provided for by the act, his guarantors and bondsmen benefit by such delay. 
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DamaGes.—C. 95 amends the Civil Code by providing that releases and settlements 
and written declarations obtained from a person who is injured within fifteen days 
after the injury cannot be set up against such person in any action in damages taken 
for such injuries. 


ProcepurE.—C. 96 amends the Code of Procedure by making more extensive 
provisions for the examination of certain persons upon discovery. The provisions 
respecting the seizure of salaries, known as the ‘‘Lacombe Law,’’ are amended and 
supplemented. C. 97 amends the code respecting the exemption from seizure of certain 
salaries and wages. 


Hovusinc.—C. 101 authorizes the lieutenant-governor-in-council to authorize any 
municipal corporation to approve of any housing scheme and take advantage of the 
provisions of the act 2 Geo. VI, c. 49, of the parliament of Canada. 

Brooke CLAXTON 
Montreal. 


WESTERN PROVINCES 
(a) Alberta 
2 Geo. VI (Second Session): Public, 8. 


TrReEAsuRY BRANcHES.—C. 3 is cited as the Treasury Branches Act. The provincial 
treasurer is authorized to establish and operate branches of the treasury department 
at such points as he may select. He may receive deposits in money, bank cheques, 
etc., at these branches subject to the terms of the contract entered into with the 
depositor. By s. 6 (3) every contract shall provide either for the payment of interest 
according to the contractual rate, or that.in lieu of interest there shall be credited to 
the account of the depositor such amount as may be fixed by the lieutenant-governor- 
in-council ‘‘on such portion or portions of his deposit used in the purchase of specified 
goods from merchants who have entered into contracts with the minister pursuant to 
s. 7 of this act and which goods have been purchased by means of orders drawn by 
the depositor upon his deposit in favour of the merchant.’’ S. 7 provides for contracts 
between the minister and merchants. By s. 8 the minister is authorized to accept 
orders drawn by depositors in payment of moneys due to the province from any person 
or persons. Other sections provide for reports and audits. 


3 Geo. VI: Public, 97; Private, 5. 


CO-OPERATION WITH THE Dominion.—C. 24, cited as the Municipal Improvement 
Assistance (Alberta) Act, is designed to implement the provisions of the Municipal 
Improvements Act, 1938 (Canada), by giving to the municipalities of the province 
the necessary powers to avail themselves of the provisions of the latter act. 


EpvucaTion.—A teachers’ retirement fund is provided for by c. 21. By s. 5 each 
teacher is required to contribute 3 per cent of his salary to the fund. A board of 
administration is provided for in s. 7 to consist of four members appointed by the 
lieutenant-governor-in-council, two of them on the nomination of the executive council 
of the Alberta teachers’ federation. The board administers and distributes the fund 
and has wide powers to make regulations subject to the approval of the lieutenant- 
governor-in-council. It is provided by s. 9 that all persons entitled to a pension from 
the fund shall receive an equal sum out of moneys appropriated by the legislature 
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for such purpose. By s. 12 the right of a teacher to receive a payment is declared 
incapable of being assigned or charged, nor shall it be seized or levied on under the 
process of any court, and such rights are declared exempt from the operation of any 
law relating to bankruptcy or insolvency. C. 22 establishes and constitutes the Alberta 
school trustees association as a body corporate and politic and specifies its powers. 


LeGAL Proression.—C. 91 amends the Legal Profession Act. It empowers the 
benchers to create a special fund by the levy of an annual assessment upon members 
of the society. The fund is to be used for reimbursing in whole or in part persons 
sustaining pecuniary loss by reason of the misappropriation or conversion by a member 


of the society of money or other property entrusted to or received by him in his pro- 
fessional capacity. 


Price Fixinc.—The Petroleum Prices Act, c. 6, gives the lieutenant-governor-in- 
council power to fix the price to be paid for petroleum products in any designated area 
or areas of the province when a recommendation to that effect has been made by a 
commissioner or commissioners appointed under the Public Inquiries Act. By s. 3 
the price to be paid to producers, refiners, or processors, wholesalers, jobbers, or 
distributors or to retailers may be fixed. S. 5 provides that the specified price in any 
existing contract shall be varied to conform with the fixed price where the contract 
is for the purchase or sale of petroleum within the province for use in the province. 
S. 6 provides heavy penalties for violation of an order. 


Property.—C. 79 amends the Land Titles Act by repealing s. 105 and substituting 
a new section. This new section provides that all attornment clauses in mortgages or 
agreements for sale shall ‘‘be utterly null and void.’’ The section is retroactive. C. 85 
amends the Judicature Act by adding a new paragraph (p) to s. 37. This paragraph 
provides that in any action upon any mortgage or agreement for sale of land the right 
shall be restricted to the land and no action shall be brought upon any covenant for 


payment. C. 88 repeals s. 170 of the Sale of Goods Act. (See 2 UNIVERSITY OF TORONTO 
Law JOURNAL at p. 148.) 


Pusiic Heattu.—C. 37 amends the University of Alberta Hospital Act by provid- 
ing for payments to be made by the city of Edmonton in respect of residents of the 
city who are patients of the hospital. By c. 67, the commission for the investigation 
of cancer remedies is established. C. 69, cited as the Maternal Welfare Act, provides 
for grants to expectant mothers in poor financial circumstances by the lieutenant- 
governor-in-council on recommendation of the minister of health. 


(b) British Columbia 
2 Geo. VI: Public, 67; Private, 3. 


CONTRIBUTORY NEGLIGENCE.—C. 10 amends the Contributory Negligence Act by 
adding a new section (5A). The new section provides that where damage or loss has 
been caused by the fault of two or more persons, and where one of these persons is 
relieved of liability for the whole or any part of that damage or loss by virtue of s. 74B 
of the Motor-Vehicle Act (the passenger-hazard section) no contribution or indemnity 
in respect of the damage or loss relieved against shall be recoverable from the person 
so relieved. Nevertheless the court shall determine the degree in which each person 
was at fault, and the persons not relieved shall be liable according to their degree of 


fault and also for a proportion of the damage or loss relieved against equivalent to 
their degree of fault. 
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Crepit Unions.—C. 12 is a very comprehensive act providing for the incorporation 
and administration of credit unions. 


LEGAL PRoFEesston.—The Legal Professions Act is amended by c. 28. A new 
section (71A) provides that without limiting the meaning of the words ‘‘The practice 
or profession of a barrister or solicitor,’ the doing of certain acts by a person “‘for 
or in expectation of any fee, gain, or reward, direct or indirect, from any other person,” 
shall be deemed to be carrying on said practice or profession. Several acts are enumera- 
ted including the drawing or revising of various documents, the settling of a tort 
claim, etc. The principal act makes the practice of law by other than a barrister or 
solicitor in good standing an offence punishable by fine or imprisonment 


MARRIAGE.—C, 33 amends the Marriage Act. Of chief interest is the new s. 39 
which provides that no issuer of marriage licences shall issue a marriage licence, nor 
shall any marriage commissioner solemnize a marriage, nor shall any minister or 
clergyman publish the banns of a marriage, unless there has first been filed with the 
issuer of marriage licences or with the marriage commissioner or with the minister 
or clergyman as the case may be, a certificate in respect of each party to the intended 
marriage, showing that a blood test has been taken, under prescribed conditions, with 
a view to the determination of syphilis, and that the result of the blood test has been 
made known to both parties to the intended marriage. In cases of extreme urgency 
and need the registrar, with the consent of the provincial officer, may authorize the 
issuance of a marriage licence despite the failure to file the required certificate. This 
section is to come into force upon proclamation. 


Motor VEHICLES.—C. 42 amends the Motor-Vehicle Act by adding a new section 
(74B). It is provided that no action shall lie against either the owner or the driver 
of a motor vehicle by a person (or his executor, etc.) who is carried as a passenger in 


that motor vehicle. The provision shall not relieve any person transporting a passenger 
for hire or gain, or any person to whose business the transportation of passengers is 


normally incident and who is transporting a passenger in the ordinary course of the 
transporter’s business. 


(c) Manitoba 
3 Geo. VI: Public, 116; Private, 6. 


CO-OPERATION WITH Dominion.—C. 15 amends the Debt Adjustment Act, 1932 
Among the amendments is a new section (22E) which provides that the act shall not 
apply to any contract heretofore or hereafter made or entered into with the Canadian 
farm loan board or to proceedings heretofore or hereafter taken by the board. C. 31, 
cited as the Housing Act, 1939, is an act to implement the provisions of the National 
Housing Act, 1938 (Canada). The Manitoba Insurance Act is amended extensively 
by c. 32. S. 5 authorizes the lieutenant-governor-in-council to enter into agreements 
with the government of Canada to the end that the superintendent of insurance 
(Canada) shall perform the duties imposed upon the superintendent for Manitoba 
under the act with reference to the financial inspection and supervision of insurers. 
C. 36 is cited as the Land Rehabilitation Act. Part 1 consists of provisions designed 
to implement the Prairie Farm Rehabilitation Act (Canada). C. 45 is an act to 
implement the provisions of the Municipal Improvements Assistance Act, 1938 
(Canada). C. 46, cited as the Manitoba Natural Products Marketing Act, is a com- 
prehensive enactment dealing with the transportation, packing, storage, and marketing 
of natural products. Boards that may be established under the act are given power 
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by ss. 6-8 to co-operate with any Dominion board or any board of another province 
in regulating the marketing of natural products. 


Courts.—C. 13 amends the King’s Bench Act. Part 11 (comprising ss. 108-40) 
is added to the principal act and provides for the organization of the land court division 
of the court of king’s bench. By s. 112 the court shall consist of one judge. Jurisdiction 
is defined by ss. 125-34 and includes all actions, matters, and proceedings in respect 
to or arising out of agreements for sale and mortgages of farm lands. According to 
s. 133 ‘‘The general purpose of this Part is to retain all honest, industrious and efficient 
farmers in the use and occupation of their farms as efficient producers and to make 
such order that, after allowing for all normal current expenditures and providing for 
the maintenance of themselves and their families in a reasonable standard of comfort, 
such farmers may reasonably be expected to meet their liabilities as they become due, 
and to protect in so far as possible the rights of mortgages and venders of farm lands.” 
By s. 134 the court is authorized to consider such matters as crop yields from year 
to year, permanent improvements, family changes, etc., and ‘‘any other matters that 
it deems relevant.”” By s. 132 (h) the court may “exercise all such powers and juris- 
diction as may be conferred upon it by any Act of the Parliament of Canada."’ Under 
s. 136 the court may receive as evidence reports or documents, otherwise inadmissible, 
if in the opinion of the court such evidence will be of assistance, subject to the right 
of any party, by leave of the court, to require the person who made the report or 
document to attend for cross-examination. The amending act comes into force on 
proclamation. 


FRAUDULENT CONVEYANCES.—C. 24 is cited as the Fraudulent Conveyances Act. 
The principal sections have been taken verbatim from R.S.O. 1937, c. 149, ss. 1-5. 
C. 74, R. S. M. 1913, an act to declare the true construction 13 Eliz., c. 5, is repealed. 


LimiTaTION oF AcTions.—C. 39 amends the Limitation of Actions Act, 1931. 
As a result of the amendment the crown is excluded from the operation of the act 
in actions for penalties. 


SociaL LEGIsLation.—C. 6, cited as the Blind Persons’ Maintenance and Edu- 
cation Act, repeals the earlier legislation appearing in C. A. 1924, c. 18. S. 3 authorizes 
the government of Manitoba to expend such moneys of the province as it deems 
expedient for the maintenance and education of blind persons under the age of twenty- 
one years residing in the province. C. 65 is cited as the Manitoba Civil Service Super- 
annuation Act. It provides for superannuation allowances for members of the civil 
service, which substantially means the permanent employees of the province, of any 
board, commission, etc., established under any act of the legislature. The fund is 
contributed to by the province and by the employees. The act is to be administered 
by the civil service superannuation board. 


Torts.—C. 75 is cited as the Tortfeasors and Contributory Negligence Act. S. 3 
provides that judgement recovered against one joint-tortfeasor shall not be a bar to 
an action against the others. It also provides that a tortfeasor may recover contribution 
from any other tortfeasor who is, or would if sued have been, liable as a joint tortfeasor 
or otherwise. The amount of contribution recoverable shall be such as is found by the 
court to be just and equitable having regard to the extent of responsibility for the 
damage. S. 4 does away with the common-law rule of contributory negligence and 
provides for the apportionment of damages according to the degree of fault. S. 5 
provides that in cases covered by the passenger hazard section (60A) of the Highway 
Traffic Act no damages or contribution or indemnity shall be recoverable from any 
person for the portion of the loss or damage caused by the negligence of the owner 
or operator. 





CANADIAN LEGISLATION 


(d) Saskatchewan 
3 Geo. VI: Public, 98; Private, 4. 


CO-OPERATION WITH Dominion.—C. 16 is cited as the Northern Saskatchewan 
Conservation Board Act, 1989. The preamble recites the interest of the governments 
of Saskatchewan and Canada in the conservation and development of the resources 
of northern Saskatchewan. By s. 3 provision is made for the establishment of the 
northern Saskatchewan conservation board of two members, one appointed by the 
lieutenant-governor-in-council and the other by the governor-general-in-council. The 
board is to make investigations and advise the two governments. C. 56 is an act to 
implement the provisions of the Municipal Improvements Assistance Act, 1938 
(Canada). C. 57, cited as the Housing Act, 1939, implements the provisions of the 
National Housing Act, 1938 (Canada). 


Crown Suits.—C. 20 is cited as the Crown Suits (Costs) Act, 1939. By s. 2 it 
is provided that in any action or other civil proceeding instituted before any court in 
Saskatchewan by his majesty or by the attorney-general or by any person on behalf 
of his majesty, or in any other action or civil proceeding to which his majesty or the 
attorney-general or any person on behalf of his majesty is a party, costs shall be in 
the discretion of the court, to be exercised in the same manner and on the same principles 
as between subject and subject. The act does not apply to suits against the crown 
under the Petition of Right Act. 


Liens.—C. 34 amends the Rural Municipality Act, 1935. Of interest is s. 35 
which declares that the taxes levied in the year 1939 upon or in respect of any land 
shall be a special lien or charge upon all crops grown on the land in 1939, having priority 
over all claims except thresher’s liens, the right of the municipality to distrain for 
certain advances, and the special lien created by s. 5 of an act to amend the Munici- 
palities Seed Grain and Supply Act, 1938, to be mentioned below. The lien does not 
apply against certain persons otherwise in good financial standing with the municipality 
and such persons are entitled to a certificate so declaring. The council may also by 
resolution authorize the issue of a certificate exempting particular land or crops, or 
exempting persons having certain designated rights. C. 35, which amends the Local 
Improvement Districts Act, 1936, creates the same lien or charge in local improvement 
districts. C. 40 is an act amending the Municipalities Seed Grain and Supply Act, 
1938. In the case of advances made in 1939 under the provisions of certain named 
statutes a special lien or charge is created upon all crops grown upon the land named 
in the agreement in 1939. This lien has priority over all claims except the thresher’s 
lien and the right of the municipality to distrain for certain advances. C. 76 is cited 
as the Grain Charges Limitation Act, 1939. It is provided that upon delivery to an 
elevator, licensed under the Canada Grain Act, of grain grown in the province, every 
charge thereon existing at the time of delivery shall cease and determine except charges 
in favour of a rural municipality with respect to advances of seed grain or supplies, 
made by it in the year in which the grain is delivered, or with respect to taxes levied 
by it in the same year, and except for certain specified charges of which the elevator 
has notice. 


LrmitaTION oF CiviL Ricuts.—C. 93, the Limitation of Civil Rights Act, 1939, 
consolidates earlier legislation on this subject and enacts several new provisions. New 
sections deal with such matters as mortgages and agreements for sale, chattel mortgages, 
executions, conditional sales, and farm implements, and are on the whole favourable 
to the purchaser or mortgagor, a frequent characteristic being that clauses of agreements 
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are declared unenforceable or enforceable only under certain conditions. S. 30 declares 
that every agreement to the effect that any provision of the act shall not apply shall 
be null, void, and of no effect. 


Possession oF Lanp.—C. 26 is cited as the Recovery of Possession of Land Act, 
1939. It is provided that when any person “refuses or fails to cease using or occupying 
land” which he is wrongfully occupying or using, the person entitled to possession may 
apply ex parte to the judge of the district court for an order granting him leave to 
serve a notice of motion directed to the person in possession and returnable before 
the judge, requiring the person to whom the notice is addressed to show cause why 
an order should not be made for his removal from the land. If cause is not shown the 
judge shall make an order for possession directed to the sheriff or a bailiff, constable, 
or other person. The judge shall refuse to make an order for possession if it appears 
to him that the title to land is bona fide in question. 


SoctaL Services.—C. 55 is cited as the Municipal Medical and Hospital Services 
Act, 1939. The council of any municipality (town, village, or rural municipality) 
may resolve to submit to the voters of the municipality by a by-law empowering the 
council to make provision for medical or hospital services or both, to residents of the 
municipality. The act provides for the taking of a vote and, if the by-law is endorsed 
by three-fifths of the persons voting, for the establishment of the specified services 
under the supervision of the health services board. The act further provides for a tax 
levy to meet the cost of the services. C. 66, which amends the School Grants Act, 
provides for additional grants to rural and village school districts of low assessment. 


Taxes.—C. 5, amending the Treasury Department Act, 1938, gives the provincial 
tax commission increased powers in the collection of the education tax. C. 8 effects 
several changes in the Corporations Taxation Act including an extension of control 
by the tax commission. The Income Tax Act, 1936, is extensively amended by c. 9. 
The new s. 9 contains two provisions relating to other than residents of the province. 
Every person ‘‘resident outside of Saskatchewan shall pay a tax’’ in respect of income 
earned in the province, and “the income earned within Saskatchewan of persons not 
resident in Saskatchewan shall be liable to taxation."’ Provision is made for an arbitrary 
assessment of non-residents when the necessary information is unavailable. The tax 
payable is fixed at 2 per cent of gross income. Gross income is deemed to be an amount 
equal to the total sales of the taxpayer if he is engaged in selling, otherwise to be an 
amount equal to his total receipts. 

F. C. CRONKITE 
University of Saskatchewan. 
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Le Conflit des lois en matiére de contrats dans le droit Etats-Unis 
‘d’ Amérique et le droit anglais comparés au droit frangais, LVI-XXVII. 
Par J. P. Barpey. Précédé d’un extrait du cours de docturat de H. 
Lévy-ULLMANN sur Les Fondements de la doctrine universaliste en 
matiére de confit des lois. (Publications de l'Institut de Droit Com- 
paré de l'Université de Paris.) Paris: Librairie Arthur Rousseau. 
1938. Pp. xiv, 359. (60 frs.) 


L’Evolution de la jurisprudence francaise en matiére de conflit des lois 
depuis le début du XXe siécle. Par J. DonNneprEu de VABRES. 
Paris: Librairie du Recueil Sirey. 1938. Pp. [vi], 781. (100 frs.) 

As its title indicates M. Barbey’s interesting book is a study in comparative law 
in the particular field of contract in the conflict of laws. The author, who is an 

S.J.D. of Harvard Law School as well as being a distinguished French lawyer, is 

exceptionally well qualified for undertaking a study of this kind. The book appears 

in the series of publications of the institute of comparative law of the University of 

Paris, and the author’s text is preceded by an extract from the Cours de Doctorat of 

Professor Lévy-Ullmann (under whose direction the series is published) on the 

foundations of the universalist doctrine in the conflict of laws. Dr. Barbey’s scheme 

of treatment is to discuss English and American rules of conflict of laws relating to 
capacity, formalities, and substance respectively and then to make a critical comparison 
of these rules and those of French conflict of laws, concluding with general observa- 
tions tending to the view that the differences in the field of contract are differences 
of technique rather than substantial differences. The work is thoroughly done, and 
should be useful in helping to bridge the gap between continental and Anglo-American 
views. The least convincing part of Dr. Barbey’s exposition is that relating to capacity 
in English conflict of laws. The author, relying too much upon some obiter dicta, has 
evolved a theory of the development of the law which is more clear-cut than the cases 
would seem to justify. He submits that before 1860 the governing law was the lex 
loci celebrationis and from 1860 to 1908 the lex domicilii has been the governing law, 
but with important modifications. The truth is that the decisions, and above all the 
obiter dicta, are confused, and problems of characterization (qualification), which 
cannot be discussed here, are involved. In other respects the book is deserving of 
high praise. In two respects the author may have to reconsider some of his state- 
ments in the light of subsequent events. As regards the rule that parties are not at 
liberty in English conflict of laws to select, by express declaration, as the proper law 
of a contract, the law of a country with which the contract has no intrinsic connexion 

(p. 173), the highly debatable dicta of Lord Wright in Vita Food Products Inc. v. 

Unus Shipping Co., [1939] A.C. 277, at pp. 289-92, will have to be considered. Again, 

since the author wrote about the doctrine of the renvoi in the United States, the 

doctrine has in that country risen from the dead and become again an object of 
controversy. 

Dr. Donnedieu de Vabres’s book is also interesting and valuable from a different 
point of view. One difficulty which an Anglo-American reader is apt to encounter 
in reading a book on the conflict of laws by an author of continental Europe is in the 
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matter of language—not, of course, meaning that it is French or German or what-not 
instead of English, but because the modes of expression are unfamiliar. The author, 
for example, speaks of (a) the personality of law, (b) the reality of law, (c) the 
territoriality of law, and (d) the autonomy of the will, where the Anglo-American 
author would be apt to use somewhat more concrete language, indicating emphasis 
on (a) the use of the person as the connecting factor, (b) the use of situs as the 
connecting factor, (c) reference to the law of the forum, and (d) giving effect to the 
intention of the parties. The book under review is in effect a continuation of a 
doctoral thesis, published in 1905, by the author’s father, M. Henri Donnedieu de 
Vabres, and tells the story of the evolution of the treatment by French courts of 
questions of the conflict of laws since the beginning of the present century. In striking 
contrast with the laws of most of the countries of continental Europe the rules of 
conflict of laws are practically not codified in France to any greater extent than they 
are in England or other Anglo-American countries, and in France as in Anglo- 
American countries the rules of conflict of laws are judge-made law. In 1804 the 
French Civil Code substituted nationality for domicile as the criterion of capacity and 
status, but in most other respects made no provision for cases of conflict of laws, and 
thus left the courts at liberty to adapt the old customary rules to modern needs. The 
absence of any rigid system of stare decisis makes it somewhat more difficult to trace 
the theoretical development of the law, but tends to save the French system of the 
conflict of laws from the semi-paralysis which afflicts some portions of the Anglo- 
American system. According to the father’s thesis of 1905 the evolution of the rules 
of conflict of laws in the courts of France had passed through three stages, emphasiz- 
ing successively the territoriality of law, the autonomy of the will, and the personality 
of law. According to the son’s book of 1938, the emphasis on the personality of law 
(that is, on the person as connecting factor in the choice of the proper law), developed 
in the late nineteenth century, was accentuated in the period of the twentieth century 
preceding the war of 1914, but since the war has given place to a strong emphasis on 
the territoriality of law, combined with an emphasis on the autonomy of the will, the 
net result being that the French courts have availed themselves of the most diverse 
means of making applicable local French law in the solution of conflict of laws prob- 
lems. The book contains an elaborate exposition of French case law relating to the 
conflict of laws, but it is impossible within the limits of a review to give examples of 
the author’s keen analysis of individual cases. 


Joun D. FALconsrince 
Osgoode Hall Law School. 


The Formative Era of American Law. By R. Pounp. Boston: Little, 
Brown and Co. 1938. Pp. xii, 188. ($2.00) 


Tuts book contains four lectures delivered by Professor Pound at the Law 
School of Tulane University, on the occasion of the centenary of the death of Edward 
Livingston, whose influence on American penal legislatiom and on the law of pleading 
and evidence is compared by Professor Pound to that of Bentham in England. They 
are among the best and most lucid of the many courses of stimulating lectures which 
Professor Pound has published. In them the author discusses four major influences 
upon the development of American law in the formative era, that is, from the 
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declaration of independence to the civil war—natural law, legislation, judicial 
decision, and doctrinal writing. 

Professor Pound’s account of the influence of natural law is, as we might expect, 
both original and illuminating. In particular he brings out a fact which I think very 
few had noted that “in the modern world natural law has always had two sides: 
a side making for change, a creative side, and a side making for stability, a system- 
atizing, organizing side.” On the one hand, it was an instrument making for reform, 
on the other, it made for the idea of law as a permanent, reasonable, and logical 
system of right rules. In the period immediately after the declaration of independence 
“the creative side of natural law was resorted to by legislators, judges, and text 
writers.” The need to reshape the English rules received in America in order to 
adapt them to American conditions was met by a recourse to theories of natural 
law. But in the latter part of the nineteenth century the historical and analytical 
jurists had little use for natural law—‘“for a season philosophy had done its work,” 
for it was a time when that which had been created in the preceding period needed 
to be digested and systematized. But today when the need is to recreate and re-shape 
to meet altered conditions, the reason at the back of natural law theories is again 
needed both as a creative and as a stabilizing influence. It is needed both to re-mould 
the principles of the common law, and to correct the theories of those “sceptical 
realists who take the judicial and administrative processes, determined by individual 
psychology, as all that is significant.” Natural law, or philosophical jurisprudence, 
organizes “the ideal element in law, furnishes a critique of old received ideas, and 
gives a basis for formulating new ones.” 

Professor Pound points out that in the early years of the nineteenth century 
much was hoped for from legislation, but that those hopes were not realized, with 
the result that in the later years of that century legislation was distrusted. Its best 
work was done in the sphere of criminal law, and in the removal of anomalies. Its 
achievement in the sphere of constructive legislation has not been so great. One 
reason was the unsympathetic attitude of the common law to statutes, another was 
the defective manner in which statutes were drafted, another was the sceptical 
attitude of jurists of Savigny’s school to enacted law and to codification, another was 
the prevalence of a laissez-faire attitude of mind which stressed the power of legisla- 
tion to remove hindrances to freedom of action, and doubted its capacity to do any- 
thing else. Some modification of these ideas is needed in an age which demands 
a re-shaping of principles so extensive that it can only be done effectively by a 
legislature. But necessarily such modification must be accompanied by an improve- 
ment in the technique of legislation, and in the knowledge of the complex problems 
which call for legislative regulation. Professor Pound urges the necessity for 
improvement in the “process of legislative law making.” “We must direct our 
attention,” he says, “to the agencies of statute law making, to the materials upon 
which those agencies must work, to the auxiliary apparatus which they can command, 
and to ways of improving those materials, organizing that apparatus, and making 
the agencies and the apparatus more effective for their purpose.” 

Professor Pound points out that the views held as to the proper function of 
judicial decision have varied with the prevailing theories of jurisprudence. With 
the help of ideas borrowed from theories of natural law, the lawyers, by their 
decisions, adapted English rules to American needs, and interpreted the American 
constitution. “Early in the last century Chief Justice Marshall reminded us that 
the founders of our legal polity ‘were intimately acquainted with the writings of 
those wise and learned men whose treatises on the law of nature and nations have ~ 
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guided public opinion in the subjects of obligation and contracts.’ He argued that 
the idea of natural law, and hence of the legally binding force of the moral obligation 
of contract, maintained in these treatises, must be the basis of applying the contract 
clause in the Federal Constitution.” But when this creative work was done the 
view held by the lawyers as to the proper function of judicial decisions changed. 
Under the influence of the theories of the analytical and historical jurists, it was 
“assumed that the grounds of judicial decision were pre-existent in their entirety as 
legal precepts, that the process of ascertaining them for a given case was mechanical 
and inflexible, and that the judicial process was wholly one of finding pre-existing, 
legally appointed grounds of decision, giving the preappointed meaning, and applying 
them with logical exactness.” Professor Pound admits the merits of this view as to 
the function of, and limitations upon, judicial decisions as a source of law. But he 
thinks that it cannot be applied throughout the whole domain of law. Though it is 
applicable to property and commercial law, it cannot be applied in quite the same 
way to cases which turn on the conduct of individuals and the conduct of enterprises. 
Nevertheless he thinks that the courts have, in the long run, attained a considerable 
measure of success in their attempts to use decided cases to make fixed rules and 
principles, and at the same time to do substantial justice to the parties to an action. 
They have evolved “logically sound and practically workable principles derived from 
judicial experience of many causes.” 

Professor Pound rightly emphasizes the importance of the work of text-book 
writers in this formative era of American law. In fact without text-books the 
construction of a systematic common law would not have been possible either in 
England or in America. The cases have provided the raw material, the text-books 
have co-ordinated that material. At all the formative periods in the development of 
English and American law, great text-books have performed this function. Books 
like Bracton’s treatise and Littleton’s Tenures in the medieval period, the books of 
St. Germain and Coke and Hale in the sixteenth and seventeenth centuries, such 
books as Blackstone’s Commentarizs and Fearne’s Contingent Remainders in the 
eighteenth century, such books as Williams on Executors, Lewin on Trusts, and 
Byles on Bills, in the nineteenth century, have made it possible to construct a reason- 
able, logical, and workable system of law from isolated decisions; and there are a 
similar series of great text-books on American law which have performed a like 
service in America. The need for such books is, as Professor Pound says, as great 
now as it has ever been. They are needed now, not so much to create a background 
of logical principles, as to systematize the mass of rules to be found in statutes and 
decided cases; and “no one who has followed the history of American law can doubt 
that the jurists and law writers who are to do this will be law teachers.” In fact the 
neglect of the analytical jurists, like Austin and Bentham, to appreciate the manner 
in which text-books obviate some of the disadvantages of case law, deprives their 
criticism of case law of a good deal of its force. Similarly, the fact that text-books 
have been a necessary accompaniment of case law was perhaps forgotten by those 
who advocated the study of cases as the sole or almost the sole means of educating 
the law student. 

These lectures are an invaluable introduction to the study of the history and 
present position of American law, because they explain in broad outline the most 
important influences which have gone to its making and are now shaping its 
development. 


W. S. Hoipswortn 
All Souls College, Oxford. 
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The Judges of the Supreme Court, 1789-1937: A Study of Their Qualifica- 
tions. By C. A. M. Ewrnc. Minneapolis, Minn.: University of 
Minnesota Press. 1938. Pp. [iv], 124. ($2.00) 

Our Eleven Chief Justices: A History of the Supreme Court in Terms of 
‘Their Personalities. By K. B. UmBreitr. New York and London: 
Harper and Brothers. 1938. Pp. xiv, 539. ($4.50) 


Tue little book by Mr. Ewing is an attempt to rationalize the power and 
personnel of the supreme court of the United States through a study of four possible 
factors which may have a bearing on them. These factors are: (i) the struggle 
between the president and the senate over the matter of appointment; (ii) geography ; 
(iii) age; (iv) educational qualifications. The writer comes to the conclusion that 
the struggle between the president and the senate is more or less political on both 
sides, but that for this very reason the struggle is not likely: in the future to be any 
more prolonged than it has been in the past, and that the victory of one or the other 
of the nominating or confirming authorities is not likely to be decisive. So far as 
the geographic origin of the supreme court is concerned, he finds that the east has 
consistently maintained a leading position, but that in the early history and again in 
recent times the south has been a close second, He finds that there has been a 
distinctive trend towards increasing the appointment age. He also finds that the 
educational qualifications of the judges have greatly increased in recent times until 
now the judges are recruited from a profession which has substantial formal standards. 
The work of the author seems to be accurate and his conclusions are sufficiently 
supported by his statistics, but the question which occurs to the reviewer is—of what 
significance are his findings? 

He has gathered statistics on the four different factors to which references have 
been made for what he calls three periods of judicial history: the first running from 
1800 to 1829; the second from 1829 to the Dred Scott decision; and the third from 
that to date. These periods have no significance whatever, and so there can hardly 
be any significance in gathering statistics on his four points for these different periods. 
A better division of periods for the judicial history of our court would be the first 
judicial period beginning after the period of the constitutional convention and the 
period of the adoption of the bill of rights and extending down to the civil war. A 
break in our national history occurred with the Jackson administration, but so far 
as the work of the supreme court is concerned there was no sufficient break to make 
two periods out of this one period. The two great doctrines which Marshall 
established were the doctrine of a dual form of government and the doctrine of the 
supremacy of the supreme court. Chief Justice Taney believed in a dual form of 
government as much as Chief Justice Marshall, although perhaps modified so far as 
federal supremacy was concerned. So far as the supremacy: of the supreme court is 
concerned, Chief Justice Taney believed in it even more than Chief Justice Marshall. 
A second period would extend from the time of the civil war up into the eighties, 
when Field, Fuller, and Peckham came into ascendancy in the supreme court. 
During this second period Chief Justice Waite and Justice Miller were the out- 
standing men. The third period, dominated by Chief Justice Fuller, Justice Field, and 
Justice Peckham, extended from the eighties to about 1910. A fourth period 
extended from 1910 to about 1922, which was dominated by Holmes, Justice Brandeis, 
Justice Stone, and Justice Hughes. A fifth period, dominated by Justices Butler, Mc- 
Reynolds, Sutherland, and Van Devanter, extended from 1922 down to President 
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Roosevelt’s reorganization battle; and since that time we have had another period, 
dominated by the justices who believe in the philosophy of Justice Holmes. If the 
author had gathered statistics for each one of these periods, he might have gained 
some information which might have been of value; but any attempt to gain informa- 
tion for the periods which he selected is of very doubtful value. 

Even aside from this matter of periods it is very questionable if the informa- 
tion discovered by the author is of any practical significance. He has discovered 
that the struggle between the president and the senate is political, but since it is 
political on both sides it does not seem to give us anything of much importance. 
He has discovered that geographically the east and the south have had more 
influence than other sections. But it is pretty difficult to see of what importance 
this is, because he finds that some of the most liberal judges have come from the east. 
He has discovered that there has been a steady increase in the age when justices of 
the supreme court are appointed and continue to hold office; but since there is no 
evidence that the old justices have had old ideas, this seems to be of little value. 
The justices of the supreme court are now getting a broader and better formal 
education, but there is no special finding as to the effect that this has had upon 
judicial decisions. For these reasons, about-all the reviewer can say is that the study 
which the author has made is an interesting study and that it is very nice to have the 
statistics which he has gathered together; but they do not have any special signifi- 
cance except for themselves. 

Mr. Umbreit’s book is a more ambitious work than that of Mr. Ewing, yet it 
also has its shortcomings. Mr. Umbreit has given us some short but fairly complete 
biographies of all the chief justices who have presided over the supreme court. His 
biographies are readable, interesting, and full of information. In them he in general 
gives a correct estimate of the character and ability of all the chief justices. This 
is especially true of his biography of Chief Justice Fuller. His discussion of the 
life and work of this man is very critical, but there is no doubt that he has given an 
accurate picture. In his account of Chief Justice White’s life and work, he does 
not perhaps sufficiently bring out the conservatism of this great chief justice. In 
general also the book seems to the reviewer to be accurate, except where the author 
undertakes to discuss the constitution and our constitutional doctrines. When it 
comes to constitutional law, if anywhere, the author shows a lack of preparation for 
his task. For example (p. 180), he finds the only correction for Chief Justice 
Marshall’s Dartmouth College decision to be the reservation by the states of the 
power to change and modify charters. He says nothing whatever about the judicial 
modification of the Dartmouth College doctrine through the supreme court’s subjecting 
contracts protected by that doctrine to the power of eminent domain and to the 
police power. He subscribes (p. 199) to the doctrine of the supremacy of the 
supreme court before Chief Justice Marshall’s time, which is a very dubious 
position. On page 233 and in other discussions of the commerce power, he has got 
the concurrent power of the states with the federal government up to 1851, and the 
exclusive power of the federal government from 1851 to 1894, and the police power 
of the states after 1894, even where the federal government’s power is exclusive, into 
a hopeless jumble. He seems (p. 320) to rationalize under the due process clause a 
decision on race discrimination, when it should be rationalized under our dual form 
of government. He also, perhaps, seems to show a little bias in favour of Chief 
Justice White. In general he seems to be weak on our constitution as made by the 
supreme court and on constitutional history and development. He has developed 
the doctrine of dual form of government and the supremacy of the supreme court 
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from John Marshall’s time through the time of Justice Taney, and he has many 
accurate constitutional allusions and piece-meal references. But, on the whole, the 
weakest part of his book is that which treats of constitutional doctrine. His English 
is good, his materials are interesting, and his evaluation of the chief justices is 
original and generally accurate. Yet he has a very casual way of referring to some 
of his facts, as where (p. 454) he informs us that Chief Justice Hughes’s father was 
a preacher by saying, “His father moved fully as often as other preachers.” 

But while the reviewer is full of admiration for the biographies of the chief 
justices as biographies, he cannot follow the author when he says that he is giving 
us, in connexion with these biographies, “a history of the Supreme Court in terms 
of their personalities,” or “a cross section of American history cut at a new angle.” 
There were too many strong associate justices and too many chief justices who in 
our early history wrote too few opinions for us to get a history of the supreme court 
from the lives of the chief justices. His lives of the chief justices give us too sketchy 
and imperfect an outline of American history to be adequate as American history. 
The most he has done has been (through the biographies of Chief Justice Marshall 
and Chief Justice Taney) to carry that history up to the civil war. After the civil 
war, if he were to set forth this history, he would also have to write biographies of 
such associate justices as Miller, Field, Peckham, Holmes, Brandeis, Stone, and 
Cardozo, He has left the contract clause before even Chief Justice Fuller, Justice 
Field, and Justice Peckham came into power in the supreme court. There is practi- 
cally no development of the privileges and immunities clause and that greatest of all 
clauses in the constitution, the due process clause, There is no presentation in any 
systematic manner of any system of judicial philosophy or of United States history. 

However, the book is a very worthwhile book, and it is one which the reviewer 
will commend for reading to both law students and lawyers. 


Hucx E. Wits 
Indiana University School of Law. 


A History of English Law. By Sir W. Hotpswortn. Vols. X, XI, XII. 
London: Methuen and Co. 1938. Pp. xxxviii, 763; xlii, 658; 
xxxviii, 784. (32s. 6d.) 

No review could do justice to the three new volumes which Sir William Holds- 
worth has added to his great History of English Law. Indeed, any attempt to 
examine them in critical detail would demand some equality in competency, which 
few, if any, could profess to claim, and such space as would constitute a volume. 
On the other hand, there is due to Sir William not only respectful admiration for the 
continued zeal of the scholar, but a respectful expression of praise in that these 
volumes bear continued witness to the great learning, the legal acumen, and the wide 
accuracy which have given him an assured place in legal literature. To say that 
they are worthy of the great History might seem a platitude. In saying so, however, 
we desire to give them that praise which is not only fully deserved, but is perhaps 
the greatest which they can be offered. 

The three volumes aim to provide “the first complete legal history of the 
eighteenth century which has ever been written.” In dividing the subject, the learned 
author in volumes X and XI deals with the public and enacted law; in volume XII 
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the professional development of the law is surveyed. As we try to take a bird’s-eye 
view of the century, we are at once conscious of a vast field complicated with 
important political backgrounds: parliament and the cabinet system are growing in 
power and development; Ireland and Scotland colour the picture; colonial issues, 
old empires, newer empires, and the growing imperial burden demand legal treat- 
ment; society itself is making ever-increasing calls in social organization, in religion, 
in finance, in trade, in commerce, for legal regulation; local government is becoming 
a more important issue—and all bring to the front, out of the very complexity, the 
older features such as the prerogative, the technique of law-making, the processes of 
judicial decision. It is to this difficult period—where old and new clash as never 
before—that the learned author has brought excellent powers of organization and 
the volumes stand the severe test of being eminently readable. In addition, the 
necessity of dealing with the political background in greater detail than in any 
of the preceding volumes has given the author opportunities to handle issues not 
usually connected with the lawyer’s skill, and here he discloses that he possesses 
political instincts of a generous if conservative order, a sober skill in interpretation, 
and a sound judgement of political and legal theory. The accomplishment in learning, 
in style, in arrangement, in interpretation, makes the three volumes of the greatest 
value not only to lawyers and jurists but to political scientists and historians. 

The first two of the volumes give a first-class view of the public law traced with 
a keen appreciation of its evolution, and providing a balanced estimate of the various 
influences at work, especially of important ministers. Then follows a survey of local 
government of great value. More important still, from the point of view of the 
distinctive features of our constitutional law, is the examination of the history of the 
executive, set side by side with the parliamentary history. This history is central, 
is fundamental in our modern public law, and from it flow our characteristic con- 
tributions to government. The learned author examines the growth with great 
knowledge and he sets it down in a manner which commands not mere admiration 
but respect for the manner. The canvas is big, but little is missing; and yet the 
whole gives no more impression of crowded detail than does Michael Angelo’s Last 
Judgment. 

For the profession volume XII is of special value, if not so attractive in form 
or of such wide appeal as are volumes X and XI; for here we follow the develop- 
ment of the legal profession, with the dark story of legal education, where light 
breaks but feebly—not indeed enough to shed a wide beam even today, standing as 
we still do in woeful comparison with the other professions, and still suffering too 
much from the barren obscurantisms of the trade-school. The survey of reports, 
abridgements, dictionaries, and indices is evidently a labour of love; that of equity, 
the common law, and the ancillary details is like the continuation of a great serial 
story which we have awaited with eager expectation. Finally, we get appreciations 
of great legal figures—an art in which Sir William has already disclosed his skill— 
culminating in a brilliant evaluation of Mansfield and Blackstone. 

And so—on Blackstone—ends the twelfth volume. We can only add once more 
our appreciation, and we pray the gods that be that the promise of more to come 
may be achieved. The History is one of the crowning glories of legal scholarship— 
the mastery of the crabbed text, and the magnificence of the comment. 
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Les Ordonnances civiles du Chancelier Daguesseau. Premiére partie: Les 
donations et lordonnance de 1731. Par H. Recnautt. Préface de 
H. Capitant; Deuxiéme partie: Les Testaments et lordonnance de 
1735. (De la Bibliothéque d’Histoire du Droit publiée sous les 
auspices de la Société d’Histoire du Droit.) Paris: Recueil Sirey. 
1929, 1938. Pp. xx, 666; iv, 372. (120 frs.; 70 frs.) 


DaGuEssEau (j’accepte l’orthographe de l’auteur et de feu Henri Capitant; au 
témoignage de l’auteur c’était aussi celle de Daguesseau lui-méme et de ses fils), 
l’éminent chancelier de France sous Louis XV—et chancelier de France, 4 peu de 
chose prés, était l’équivalent du garde des sceaux moderne et de notre ministre de la 
justice—fut l’auteur des célébres ordonnances civiles des donations, des testaments 
et des substitutions. I] est question de la premiére dans le tome I et de la seconde 
dans le tome II. Sans doute M. Regnault publiera un troisiéme volume sur les 
substitutions et l’ordonnance de 1747. L’ouvrage complet sera une des plus notables 
publications de la Société d’Histoire du Droit de France, 

Ces trois ordonnances ne furent pas enregistrées au greffe du conseil supérieur 
de la Nouvelle France. Il faudra en conclure—si on accepte comme décision 
judiciaire la déclaration du conseil privé d’Angleterre dans Symes v. Cuvillier, 5 App. 
Cas. 138 (voir 4 ce sujet quelques observations que j’ai faites dans la Revue Légale, 
N.S., tome VI, pp. 176 et suiv.)—qu’elles n’ont jamais été en vigueur au Canada. 
Cela n’importe guére, cependant, car ces ordonnances ont peu innové, et quand nos 
codificateurs les ont suivies dans le code civil, la sanction du code par la Législature 
du Canada, en 1865, et par celle de la province de Québec depuis, a supplié a ce 
défaut d’enregistrement. I] est hors de doute donc que nous pouvons les compter 
(car elles étaient des refontes) comme des monuments de l’histoire de notre droit 
civil, qui ne se trouve pas amoindri 4 raison du défaut d’enregistrement, au Canada, 
de ces célébres ordonnances. Cela explique bien que l’ouvrage de M. Regnault, et 
celui qu’il publiera sur l’ordonnance des substitutions, présentent un intérét trés con- 
sidérable pour les juristes de la Province de Québec. 

Son premier volume, je l’ai dit, est consacré a l’ordonnance des donations de 
février, 1731. Aucun travail de ce genre, &4 ma connaissance, n’avait encore été 
publié. On peut y suivre, pas a pas, le développement de l’ceuvre législative de 
l’éminent chancelier. Le but de Daguesseau, je l’ai déja dit, ne fut pas d’innover, 
mais de tirer, de la jurisprudence assez contradictoire des divers parlements et cours 
souveraines, une doctrine représentant les meilleures traditions du droit francais. 
Nul n’ignore la profonde ligne de démarcation qui existait alors entre la juris- 
prudence des pays de coutume et celle des régions de droit écrit, ot le droit romain 
était 4 la base du systéme juridique. L’entreprise de Daguesseau fut donc une 
tentative de codification qui préludait ainsi 4 l’ceuvre immense des codificateurs du 
Code Napoléon. 

L’élaboration de l’ordonnance des donations devait commencer par |’établissement 
de la jurisprudence de chaque parlement et cour souveraine sur les questions sujettes 
a controverse. Le chancelier adressa donc un questionnaire 4 toutes ces compagnies 
judiciaires. M. Regnault se fait comme le rapporteur de cette enquéte, et nous 
constatons mieux ainsi, par cette documentation abondante, 4 quel point le besoin 
d’unification se faisait alors sentir en France. 

Il fallait donc d’abord choisir et en arriver ainsi a établir le texte de l’ordonnance 
projetée. Les questionnaires du chancelier amenérent des réponses et ces réponses 
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sont analysées par l’auteur. Ici il est impossible d’entrer dans des détails. Le 
lecteur attentif sera de l’avis que Henri Capitant exprime dans sa préface quand il 
dit que bien des discussions d’aujourd’hui sont renouvelées des anciennes, et que 
“rien n’est intéressant 4 ce point de vue comme la lecture des réponses des parle- 
ments aux questions que leur posait le chancelier pour la préparation de l’ordonnance.” 

L’établissement du texte définitif fut l’objet d’un travail aussi minutieux. 
L’ordonnance se divisait en quatre parties: lo. acceptation, formes, conditions des 
donations ; 20. insinuation des donations; 30. légitime et retranchement des donations ; 
40. révocation des donations pour survenance d’enfants. I| faut se rappeler ici que 
la matiére méme des donations, sauf quant aux questions autrement réglées par 
l’ordonnance, était et restait régie par les diverses coutumes du nord de la France 
et par le droit écrit du Midi. Il y avait également les ordonnances royales des l6e et 
17e siécles. Ce corps de droit fut peu modifié par l’ordonnance, mais la plupart des 
controverses recurent une solution définitive. Pour le texte de l’ordonnance, il y 
eit deux projets que M. Regnault commente abondamment, et il rapporte les 
apostilles que Daguesseau lui-méme a apposées aux divers articles des projets. On 
comprend facilement |’intérét que présente cette analyse. 

Le texte définitif vient ensuite, suivi des remontrances de quelques parlements, 
lesquelles n’ont pas eu un grand effet, car la pensée du chancelier avait été pleine- 
ment mirie. Telle qu'elle fut décrétée, telle en trés grande partie resta cette ceuvre 
jusqu’a la grande codification napoléonienne du début du 19e siécle. Telle encore 
reste-t-elle grace 4 cette codification. M. Capitant dit qu’en abordant la matiére 
des donations entre-vifs, les rédacteurs du Code Napoléon “ont observé que le texte 
de l’ordonnance de 1731 était si bien adapté 4 la matiére qu’ils l’ont presque tout 
entier fait passer dans leur projet.” Sa conclusion est que “la vieille ordonnance 
de 1731, fruit de la sagesse de nos péres, garde toute sa vigueur et l’on peut admirer 
qu'une institution vieille de deux cents ans suffise encore aux besoins de notre temps. 
Quoi de plus remarquable que cette pérennité!” Tous les juristes seront de cet avis. 

Les rédacteurs du Code civil de la Province de Québec n’ont pas subi a ce 
point l’influence de l’ceuvre de Daguesseau. Notre changement d’allégeance politique 
et surtout l’introduction dans notre droit privé du principe de la liberté illimitée de 
tester ont profondément modifié ce droit. Ainsi des quatre divisions que j’ai citées 
plus haut, les deux derni¢res—légitime et retranchement des donations, révocation 
des donations pour survenance d’enfants—n’ont pas trouvé, dans notre Code civil, 
la place que leur avaient conservée les rédacteurs du Code Napoléon. La premiére 
division—acceptation, formes, conditions des donations—est pleinement entrée, et 
cest la division fondamentale, dans notre Code avec de bien légéres modifications. 
La deuxiéme—insinuation des donations—est dans notre Code comme sous le nom 
de “l’enregistrement des donations,” et il va sans dire que nous avons conservé, mieux 
encore peut-étre que le Code civil francais, la vieille régle, “donner et retenir ne 
vaut,” qui fut un des articles de la Coutume de Paris. 


Il y a encore moins de notre droit actuel dans le volume que M. Regnault consacre 
a l’ordonnance du chancelier Daguesseau du mois d’aout 1735 sur les testaments. 

La raison en est qu’au sujet des testaments l’ancien droit a été profondément 
modifié chez nous par Il’introduction, comme suite de notre changement d’allégeance 
politique, du principe de la liberté illimitée de tester. Cette introduction provient de 
la loi organique de 1774, connue sous le nom de l’Acte de Québec, 14 Geo. III, ch. 83, 
art. 10; elle fut, on peut le dire, la condition de la conservation, par la méme loi 
organique, de notre droit civil francais. On regardait alors cette liberté illimitée 
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de tester comme une des notes caractéristiques du systéme juridique anglais. C'est 
dautant plus curieux de le constater aujourd’hui, que de nouvelles restrictions 
législatives de cette liberté sont décrétées dans les provinces canadiennes anglaises. 
Et il peut bien arriver que la seule province oi le principe essentiellement anglais de 
la liberté illimitée de tester sera respecté, sera la province francaise de Québec. ' 

Chez nous donc les codificateurs, dans le premier article (l'art. 831): du chapitre 
des testaments, et comme frontispice de ce chapitre, ont consacré le droit de tout 
majeur, sain d’esprit et capable d’aliéner ses biens, d’en disposer par testament “sans 
réserve, restriction, ni limitation,” sauf en tant que l’ordre public ou les bonnes 
meeurs sont concernés. 

Pour revenir au volume que M. Regnault consacré 4 l’ordonnance du chancelier 
Daguesseau sur les testaments, nous constatons que le chancelier a suivi la méme 
procédure que dans le cas de l’ordonnance des Donations. Un questionnaire sur les 
points qui suscitaient des controverses fut envoyé aux divers parlements et cours 
souveraines, et on trouva la méme opposition d’idées entre les provinces de droit 
coutumier et celles ot fleurissait le droit écrit. Ce que j’ai dit plus haut de l’ordon- 
nance des donations s’applique au volume de M. Regnault sur |’élaboration de 1’ordon- 
nance des testaments. 

La divergence de vues dont j’ai parlé portait surtout sur les formes testamentaires. 
Le chancelier voulait beaucoup faire proscrire le testament verbal ou nuncupatif 
simple, et cette prohibition fut formulée par le premier article de l’ordonnance. Par 
contre on donna aux provinces de droit écrit un testament nuncupatif écrit (autant 
valait dire “verbal écrit”) ot le testateur déclarait de vive voix ses volontés testa- 
mentaires devant au moins sept témoins, y compris le notaire ou tabellion, lequel 
écrivait les dispositions 4 mesure qu’elles étaient prononcées par le testateur. Ce 
testament nuncupatif écrit correspondait au testament authentique devant deux 
notaires ou un notaire et deux témoins, qui était d’usage dans les pays de coutume 
et que l’ordonnance conserva. Les deux formes furent regardées comme équivalentes, 
et le Code Napoléon,, comme notre Code, se sont contentés de conserver le testament 
authentique notarié, et le testament nuncupatif écrit est disparu. 

En outre l’ordonnance maintint le testament mystique et aussi le testament 
olographe duquel les parlements du Midi ne voulaient pas, sauf dans les localités ot 
usage en avait été admis. 

Une autre difficulté fut la distinction entre le testament et le codicille, ou entre 
l'institution d’héritier et le legs universel. Comme dans l’autre cas on concilia les 
avis en admettant une transaction qui les respectait suivant les endroits ot ils 
avaient cours. Ainsi l’article 68 de 1l’ordonnance disait que lorsque le testateur 
serait domicilié dans un pays de droit écrit, l’institution d’héritier par lui faite aurait 
son effet tant pour les immeubles situés en ce pays que pour les meubles, droits et 
actions qui suivent la personne, et que quant aux immeubles situés dans les pays 
ot le droit écrit n’est pas observé, elle vaudrait comme legs universel, Pratiquement 
c’était assimiler les deux modes de disposition de l’universalité des biens. 

L’ordonnance des testaments revit dans le Code Napoléon bien plus que dans 
notre Code. La France, si éprise du principe de liberté et d’égalité, n’a pas voulu 
de la liberté illimitée de tester. Ainsi la plupart des entraves 4 la libre disposition 
testamentaire de l’ancien droit existent encore en ce pays. J’ai dit qu'il en est 
autrement dans notre droit. D’ailleurs je n’ai relevé que peu d’articles, huit en tout 
je crois, de notre Code oii I’on cite l’ordonnance de 1735 parmi les sources. Cependant 
quand on y mentionne de vieux auteurs, comme Pothier ou Domat, et leurs noms 
paraissent trés fréquemment, on cite des auteurs qui s’inspiraient de l’ordonnance de 
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Daguesseau, de telle sorte que l’esprit de cette législation du dix-huitiéme siécle 
vivifie encore indirectement notre droit. La question du défaut d’enregistrement de 
l’ordonnance, pour les motifs mentionnés plus haut, ne me préoccupe pas. 

Les deux volumes de M. Henri Regnault forment une fort opportune contribu- 
tion a l’histoire du droit. Ils offrent ce spectacle éminemment intéressant du procédé 
de législation adopté par un des trés éminents législateurs de l’ancien régime. L’art 
de rédiger la loi est bien prét d’égaler celui de la créer quand elle n’existe pas déja. 
Et on doit voir dans l’ceuvre de Daguesseau une tentative d’unification du droit, propre 
a servir de modéle aux législateurs de l’avenir. Sans aucun doute le grand chancelier 
du dix-huitiéme siécle s’est montré un précurseur de génie, et aussi de tact, car sans 
tact sa tentative eit été vaine. 

M. Regnault a bien compris son mérite et il lui a rendu pleine justice. 

P. B. MIGNAULT 
Montréal. 


Canadian Constitutional Decisions of the Judicial Committee of the Privy 
Council, 1930 to 1939. Edited and annotated by C. P. PLaxton. 
Ottawa: King’s Printer. 1939. Pp. Ixxi, 457. ($5.00) 


Tuts volume should prove of the greatest practical utility. It provides in extenso 
all the decisions of the judicial committee for the years 1930-9. It is fully referenced 
in connexion with previous decisions and judgements ; the pages of the original reports 
are given in heavy type (a distinct advantage) ; the companion two volumes, edited 
by the late Dr. E. R. Cameron, are linked with that under review by a careful 
scheme of reference. The result is that we now possess three volumes covering 
Canadian constitutional decisions of the judicial committee from 1867 to 1939, which, 
giving the reports in full and giving necessary page numbers, constitute a first-class 
and convenient work of reference, consolidated as to subject-matter and thoroughly 
reliable for practical use. The printing and format of this third volume are admirable 
and the moderate price ought to place it within the reach not only of all lawyers and 
jurists, but of historians who will write of the law, and of intelligent citizens—the 
“thoughtful Canadian” of Mr. Lapointe’s introduction—who talk too often of the 
“constitution” in the same uninformed manner as orators and not a few lawyers talk 
of Magna Carta. Quite apart from all technicalities, it is quite possible, with the 
facilities now provided, for any person—professional or lay—of average intelligence 
and respectable goodwill to grasp something adequate of what the Canadian constitu- 
tion is. Were the volume, then, only a work of reference—accurate, convenient, and 
thoroughly equipped for use—for professional man and layman alike it would be 
more than justified. 

Its value, however, is enhanced by the excellent annotations and notes of Mr. 
C. P. Plaxton who is, as Mr. Lapointe says, “of brilliant capacity and singular attain- 
ments in the field of constitutional law.” His qualifications are prominent in the 
editorial work. He knows the cases—mnot the head-notes—and he possesses in a 
first-class degree judicial-mindedness, so that he can annotate without passion, 
discuss without bias, sum up without offence. We have no hesitation in saying that 
the seventy odd pages of notes and annotations ought to be carefully studied by 
every lawyer and member of parliament in Canada. Not merely are the cases set 
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in clear perspective, but the setting widens to the fundamental issues of national life. 
There is scarcely a page which will not at once bring into clear relief the law as it 
is and at the same time suggest the social consequences which flow from it. All this 
is the finest form of annotation. There is little with which we would fundamentally 
disagree, so objectively has Mr. Plaxton done his work, but we venture to suggest 
that there is far more difference between the processes of interpreting a “statute” 
and a “constitution” than he would allow. It is true that Bowen L.J. spoke of 
similarities between the interpretation of all written documents. He did not say 
that they are the same, but “very like” (Curtis v. Stovin, (1889), 22 Q.B.D. 513, at 
p. 517); and we must remember that Cozens-Hardy M.R., a quarter of a century 
later, was not prepared to say that it is true to the full extent that a court draws no 
distinction between statutes and other written documents (Camden (Marquis) v. 
ILR.C., [1914] 1 K.B. 641, at p. 648). With great respect it is submitted that no 
one can study the American cases or the Australian cases before the Engineers Case 
((1920) 28 C.L.R. 129) and since or more recent extra-judicial discussions in 
America and Australia than those referred to by the learned author without being 
convinced that there are differences which Mr. Plaxton would not allow. If the 
Persons Case (Edwards vy. A.-G. for Canada, [1930], A.C. 124) is not a “constitu- 
tional” interpretation, then Mr. G. F. Henderson’s shafts have little value “from the 
viewpoint of strict legal construction.” This all does not in the least detract from 
the worth of Mr. Plaxton’s work. We should like to add, for those whom it may 
concern, that Mr. Plaxton can write the English language—clear, precise, and apart 
from that strange jibberish which is not of the essence of legal science and scholar- 
ship or even of pedestrian practice. We thank the government of Canada and 
especially Mr. Lapointe for making this volume available and we congratulate them 
on an editor of such competence. 


Hope’s Major Practicks, 1608-1633. Edited by J. A. Crype. Vol. II. 
(Stair Society.) Edinburgh: Neill and Co. 1938. Pp. xii, 335. 


LittLe need be added to what was said in the last issue of this Journal (pp. 
170 ff.) of the merits of this edition of the work of Sir Thomas Hope in the period 
of his activity as lord advocate up to 1633. The matters touched on are courts and 
jurisdictions, actions and diligence, process and evidence, and crimes. There are 
added three appendices giving matter which does not appear in what has been, no 
doubt, properly treated as the original text upon which to found the edition, though 
given in other copies including that styled Kerse’s Law Repertorie. The second, 
Appendix B (misprinted App. 13, on p. v), deals with burgh jurisdiction but also with 
matters of administration, and it is impossible to suppose that in this form it was 
ever part of Major Practicks, though it may have been written by Hope. The third 
appendix deals with “Ship-Lawes and Cocquets” so perfunctorily as to add to the 
doubt of its authorship; its position in other copies as part of the section on crimes 
is quite out of place. It need only be added that the very useful index renders it 
possible at last to make full use of the text, which is far from well arranged; one 
point omitted from it may be mentioned; Scotsmen who committed crimes in England 
were not to forfeit “lands, heretadges, or tacks of teynds,” but only moveable goods 
and debts, without, however, prejudice to the interest therein of a wife (VIII.4.15). 
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Fair treatment of Englishmen pursuing crimes in Scotland was accorded, for they 
were granted freedom from arrest and imprisonment for criminal causes, short of 
treason and wilful slaughter, a curious and instructive comment on the border strife 
which lasted long after the union of the crowns should have brought it to a close. 


A. Berrrepate KeitH 
University of Edinburgh. 


The Royal Prerogative, 1603-1649: A Study in English Political and Con- 
stitutional Ideas. By F. D. Wormutu. Ithaca, N.Y.: Cornell Uni- 
versity Press. 1939. Pp. x, 124. ($2.00) 


Tuis is a serious study of English political and constitutional ideas under the 
first two Stuarts, covering necessarily a wider range than that indicated in the title 
which, however, serves conveniently enough to stress the issue which was the central 
point of the controversies of the two reigns, The method of treatment adopted is to 
select representative views on certain main topics: the nature of the state, the origin 
of government, the limits of sovereignty, the theory of divine right, the legal theory of 
the constitution and of high prerogative, and royalist theories of kingship. Finally, 
some of the ideas which were developed in 1603-40 are traced in their development 
during the civil war, though the author disclaims any intention of providing an intro- 
duction to the whole subject of civil-war theory, for that period saw, especially on 
the anti-royalist side, the introduction of novel arguments. 

Much familiar matter is restated in an interesting manner, but it may be doubted 
if anything essentially new is adduced to throw light on the controversies of the 
period. The author’s defence of the claims of Roger Manwaring as a theorist at 
least of the stature of Maistre seems to put his position distinctly too high, and he 
seems also to be too generous to James I. If we grant him “good will, moderation, 
and a sincere devotion to the national interest” (p. 93), we must also admit in him 
a considerable lack of common sense and of competence to handle men, as well as 
consummate tactlessness in stressing the theoretic right of the sovereign to override 
customary law, even when disclaiming the intention of such action. The value of 
this disclaimer was naturally seriously diminished by the fact that he claimed the 
royal right to interpret the common law, and negatived the attribution of credit to 
“precedents in times of Minors, of Tyrants, of Women, of simple Kings.” It was no 
doubt fortunate for the integrity of the interpretation of the common law that Coke 
persuaded him that he could not sit in the courts of common law as judge. Charles 
I, it is admitted, never rose to the level of political theory, relying merely on the 
legal doctrine of the paramount prerogative to take such action as the king might 
deem essential for the needs of the country. But it is interesting to find the suggestion 
(p. 107) of a foreshadowing of the pluralist arguments of Professor Laski in the 
king’s insistence on the distinction between church and state, and his denial that 
parliament could relieve him of the obligations of his oath to preserve the church. 

Mr. Wormuth is critical of the background of the restoration settlement as 
involving the feudal ideal of a static social system; mixed monarchy proclaims the 
right to autonomy of its elements, the right to the concurrent veto, and the stability 
and justice of a society so ordered, which history has not justified. His conclusion 
suggests his standpoint with accuracy: “Perhaps when Filmer insisted that no state 
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could endure without an absolute monarch he was arguing that no society will 
naturally cohere, that without guidance it will split into many petty principalities— 
that affirmative action is necessary, and that this action must be co-ordinated and 
directed. Perhaps he was right.” 


A, BerriepALe KeitH 
University of Edinburgh. 


Robert Laird Borden: His Memoirs. Edited by H. Borpen. Preface by 
the editor. Introduction by A. MeicHEN. Toronto: Macmillan Co. 
of Canada. 1938. Pp. xviii, 542; viii, 5443-10061. ($10.00 the set) 


Tue Memoirs of Sir Robert Borden will at once take an assured place not only 
in Canadian but in imperial political literature. Edited with great care by Mr. 
Henry Borden and introduced in a survey of classic beauty and of mature insight by 
Senator Meighen they will form a permanent addition to the few Canadian works of 
more or less intimate writing. Of course, we must not look for the finer perfections 
in them, consisting as they do of Borden’s own appraisals on men and affairs and of 
his diaries. On the other hand, their form recalls in an excellent manner the man: 
simple in many respects, long-suffering, rugged, impatient of “frills” and indirections, 
singularly upright, modest without humility, confident without arrogance. As the 
reviewer has read them, Borden himself appears almost in every chapter as he was 
in life. 

The first volume will not be of wide interest to our readers, but issues of 
importance are illuminated: separate schools, railways and tariffs, inter-imperial 
relations. In these connexions are points of view of national significance. The 
concluding chapters and all volume II are of great value in that they constitute 
the personal element in those lectures which Borden delivered at the Universities 
of Toronto and Oxford. It is no mere reviewer's platitude to say that every lawyer 
and jurist will read them with interest and profit: interest—in constitutional, 
imperial, and international developments in which Borden was a leading and creative 
figure; profit—in watching a man of apparently average ability and narrow enough 
political experience rise to great achievement in a tremendous world cataclysm. It 
is interesting, too, to note how Borden’s statesmanship—for such his politics became 
—rose far above office or political power. He was ever ready to step down to make 
way for any other leader. To those about to enter political life, the Memoirs offer 
an incentive not unworthy of the redemption of activities debased too often by 
charlatans. In addition, those of us who knew Borden well, who enjoyed his 
confidences and friendship, who were in contact with him in retirement, will gain 
some knowledge from them of why we valued him, why we sought his council, why 
he gave to us—whatever our party—the most generous consideration. That he was 
brilliant no one could claim; that he commanded men and destinies with the force 
of an overwhelming personality none would maintain; that he swept us into action 
with winged words no one could assert; and yet, when brilliance, personality, and 
oratory reach their level in the perspective of history they often enough—perhaps 
most often—disclose that their gifts were ephemeral, necessary, and adequate at a 
moment, whereas the more mundane gifts of Borden have built into our political 
and constitutional life granite of lasting worth. The volumes ought to be read by 
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everyone, ought to be in every library, ought to be compulsory reading in universities 
together with the records of Macdonald, Laurier, and Cartier and Borden’s other 
peers in our national and imperial evolution. 


Select Cases in the Court of King’s Bench under Edward I. Edited by 
G. O. Saytes. Vol. II. (Publications of the Selden Society, vol. 
LVII, for the year 1938.) London: Bernard Quaritch, 11 Grafton 
St., W. 1938. Pp. clix, 250. 


THE unusually wide range of material investigated by Dr. Sayles is as striking 
in his second volume as it was in his first (reviewed in this Journal, vol. II, 1937-8, 
pp. 399-400). We owe him a debt of gratitude not only for his detailed study of 
the manuscript rolls of the king’s bench but also for his account of the work of the 
sixteenth- and seventeenth-century pioneers, more especially for his full recognition 
of the distinctive qualities of Agarde’s “unremitting and thankless toil.” 

It was as necessary as it was inevitable that in modern times research by legal 
historians into the development of English law and law courts should begin with 
the year books, printed and manuscript. There is no need to comment here on the 
achievements of Horwood, Pike, Maitland, and their successors in their use of the 
reports and of the corresponding records from the plea rolls. Since the reporters 
were concerned chiefly with the technical subtleties of medieval law that appear in 
civil actions and land cases and therefore mainly with the common pleas, the year 
books present a picture of a relatively peaceful life in which litigation was carried 
on by scientific, legalistic principles, later to be described in general histories of law 
and legal text-books. But it is no longer possible to believe, as Pike once believed 
(Year Book, 14 Edw. III, Rolls Series, pp. xiv-xv), that the “reported cases are 
almost invariably found to be the most important for all purposes” of social and 
legal history. In fact, Pike himself afterwards flatly contradicted his earlier state- 
ment (Year Book, 20 Edw. III, 2nd pt., p. xlvii). Recent studies of manuscript 
judicial proceedings, criminal as well as civil, have shifted the emphasis from report 
to record. Eyre rolls, early assize rolls, gaol delivery rolls, rolls of the justices 
of the peace, and—most valuable of all—coram rege rolls, give a very different 
picture. Dr. Sayles’s contributions are therefore peculiarly important: a systematic 
and exhaustive examination of the coram rege rolls of Edward I (not attempted since 
Agarde) ; the development of a sound and scholarly technique for editing them; 
the presentation of significant conclusions with conciseness and clarity. 

In addition to the introduction, volume II contains appendixes of lists, and ‘of 
pertinent documents from ancient petitions and other classes of manuscripts; also 
nearly 200 pages of pleas before the king’s bench. Having dealt in volume I with 
the early evolution of the court, with its officers and the custody of its rolls, Dr. 
Sayles now discusses the plea rolls themselves, the jurisdiction of the court, and 
process and pleading. He supplements his description of the “double set” of rolls 
and of the origin of “controlment” rolls by a revised list of coram rege rolls for the 
reign of Edward I. The corrections suggest that it is full time for the public record 
office to issue a new edition of List IV that should embody the results of the 
researches of the last thirty years. 


Under criminal jurisdiction, Dr. Sayles notes that temp. Edward I indictments 
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of felonies were usually made before “the justices in eyre or of gaol delivery” (p. 
xxxvi) and are rarely found in the king’s bench either brought in the first instance 
or removed from inferior courts. He had previously stated (pp. xvii-xviii) that the 
work of justices in the delivery of gaols, coram rege, or in hearing indictments, if 
done outside the regular law terms, ought not be considered the work of the king’s 
bench. This view seems to me open to question, as is the extent to which justices 
of gaol delivery ever heard indictments. But fortunately Dr. Sayles has promised 
in the near future an investigation of the whole subject of indictments. 

In an illuminating passage he shows that the differentiation in the jurisdiction 
of the king’s bench and common pleas in early times is not between criminal and 
civil pleas, but in the main tends to be between pleas that affect the king and those 
between private persons; also that appeals of felony often appear in the common 
pleas, land cases in the king’s bench. A realization of this last fact would have saved 
the late Dr. Bolland from serious errors in his article on Liber Assisarum (2 Cam- 
bridge Law Journal, at p. 192). The preponderance of actions of trespass—from two- 
thirds to three-quarters of the pleas—is vividly shown in the actual figures printed in 
the analysis of five rolls (App. x1). Sir William Holdsworth’s stress on the “double 
nature—criminal and civil—of the old writs of trespass” (History of English Law, 
vol. III, p. 318) is recalled by Dr. Sayles’s discussion of trespass under civil juris- 
diction (pp. xlii-xliii), followed later by a reference to process in pleas of trespass in 
contrast to process in civil pleas (pp. Ixxxvi, xcvii). Whatever the origin of the 
action of trespass (a matter of controversy), there is undoubtedly a sharp contrast 
between, say, a violent assault, and failure to pay a debt. The contrast becomes still 
more marked with the development of indictments of trespass. 

Of deep interest to the constitutional as well as to the legal historian is the 
account of the relation of the king’s bench to ecclesiastical and franchisal courts, to 
the courts of Ireland and of Scotland, to-the council, and to parliament. Unlike the 
later period, the court’s jurisdiction in error is apparently far more important than 
its general supervision of inferior courts through the writ of certiorari; the writ of 
terminari has apparently not yet appeared. 

Under process and pleading are shown the very great difficulties in delivering 
writs and in securing the presence of parties when the court is constantly “itinerating” 
with the king; but recent students of the common pleas will not agree that “to study 
the bewildering maze of process in civil litigation” (p. xcvii) is “useless,” even 
though it may be “tedious.” 

The volume includes 75 pleas from fourteen terms, 1290-93, in comparison with 
120 pleas in the preceding volume from 61 terms, 1273-90. That the task of selection 
has been stupendous is seen by the fact that out of 705 entries on the roll for Trinity 
term 1290 (App. x1), only eleven appear in print. Even including the innumerable 
references in foot-notes to cases other than those printed, the bulk of material 
omitted is very great. Would it not be possible for the Selden Society to forgo the 
translation of the Latin and thus give its readers double the number of pleas? 

Tempting as it is to comment on the many fascinating topics touched on in the 
rolls, such as prison methods, the legal position of villeins, or the endeavour to 
protect the health of Oxford students, the temptation must be withstood because of 
Dr. Sayles’s pledge that he will in his forthcoming volume contribute “notes on the 
important cases.” May I venture to beg that he will include the case on the relation 
of the law merchant to the common law? 


B. H. Putnam 
Mount Holyoke College. 
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Money in the Law. By A. Nusspaum. Published under the auspices of 
the Columbia Council for Research in the Social Sciences. Chicago: 
Foundation Press. 1939. Pp. xxxviii, 534. ($7.50) 


Tuts is a thoroughly comprehensive and learned treatise, and it is one of the 
greatest practical utility at the present time, when the problems involved over money 
are of extraordinary legal importance, not merely because of their acute social 
fascination but because of their difficulties. In many cases the judicial processes in 
relation to money have been unworthy of the law, and legal situations have been 
created which are far from clear. There has been, in the face of all this, little 
literature of importance, and the distinguished author has been fully justified in 
attacking “the legal problems of money at their very foundations in order to find 
the basis for a sound and consistent body of law.” We can say at once that he 
has been eminently successful and no student and no practical lawyer interested in 
the fundamental issues can afford to neglect this work which we believe will have 
an important place in legal arguments and we hope in judicial decisions. 

The author faces with boldness the legal and economic problems not merely in 
what we may call their more constant aspects but specially in those which they have 
assumed since 1929. To all these he has brought a great weight of learning— 
economic, financial, and legal—and this colours throughout comprehensive discussions 
of the basic monetary conceptions in law, of kinds of money, of the monetary system, 
of debts in general and under fluctuating currencies, of gold and other protective 
clauses, of foreign currency debts, of debts under exchange control. He is not 
content with exploring the English law, but he goes into comparative fields including 
private international law, and thus has made his treatise singularly valuable through 
discussions of judgements drawn not only from Europe and America but from the 
Dominions and colonies. He writes with acute insight, and places in relief the 
vital reality of money in its legal aspect—nationally and especially internationally. 
The work is a monument of erudition and it will at once suggest how barren the 
typical legal education is in a typical professional law school. There is a life behind 
the law which is in truth the one thing of real value. In addition, it will prove a 
work of the utmost value in practical international issues, where the average practical 
lawyer is liable to be more at sea than usual. We can afford to overlook a tendency, 
common to foreign lawyers, to seek to deduce principles from the common law and 
to minimize precedent in a manner contrary to our scheme of things. This tendency 
does not detract from the great value of the work, which ought at once to assume 
a place of authority. It is well indexed and referenced. 


The Child and the State. By G. Asport. Vol. I: Legal Status in the 
Family, Apprenticeship and Child Labour; Vol. Il: The Dependent 
and the Delinquent Child, the Child of Unmarried Parents. Select 
Documents with Introductory Notes. (University of Chicago Social 
Service Series.) Chicago: University of Chicago Press. 1938. Pp. 
xxiv, 679; xviii, 699. ($6.00) 

Tuis is a first-class compilation—excellent in its conception, wide in its scope, 
and scholarly in its realization. Miss Abbott has brought to it not only academic and 
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practical experience but a devotion and personal interest which endow it with some- 
thing of a human document seldom suggested by works of this nature. The titles of 
each volume adequately suggest their scope, except that it is necessary to point out 
that the material deals with other countries—especially Great Britain—than the 
United States, and with international conventions and such like. It would, however, 
minimize the great importance of the volumes to leave them with a mere reference 
to their contents. These, indeed, cannot be dealt with in detail. Their importance 
lies in the fact that they provide an excellent source-book in a subject which law 
schools unfortunately neglect. The broad headings of the volumes at once suggest 
this point of view; but a mere glance through them will disclose the invaluable width 
of the material selected in connexion with law courses. The selection is enhanced 
by Professor Abbott’s careful editing, and her introduction and comments not only 
hold the document together, but raise points for discussion. The volumes are, then, 
no mere tools for social workers; they ought to be invaluable for jurists and lawyers, 
if they wish to know something of life as it is, not as it is illustrated in the courts. 
We often wonder why domestic relations—including all aspects of child life—is such 
a Cinderella in our law schools. Hours upon hours can be spent on some minute 
rule in land law, or in trying to find out what Mr. Justice Obscure meant—and that 
is oftenest nothing—to the neglect of the study of those aspects of law which far 
more profoundly touch life in substance and in administration. We offer our sincerest 
thanks to Miss Abbott for a collection of documents made with the finest discrimina- 
tion—for what is given; and for their suggestiveness—for what is not given. The 
referencing and indexing are admirable. 


The Jurisprudence of the General Claims Commission United States and 
Mexico: Under the Convention of September 8, 1923. By J. G. 


De Beus. The Hague: Martinus Nijhoff. 1938. Pp. xii, 342. 
(Gid. 6) 


Dr. De Bevs in this volume presents an analytical study of the opinions, about 
145 in number, handed down by the general claims commission, United States and 
Mexico, between approximately 1925 and 1931, when the commission suspended its 
work, leaving the bulk of its claims undecided. The author does not mention the 
fact that the two governments in 1934 undertook to settle the outstanding claims 
by submitting them, evidenced and fully briefed, to the consideration and hoped-for 
agreement of two commissioners with provision for the later submission to an umpire 
or a lump sum compromise of the unsettled claims (cf. 30 American Journal of Inter- 
national Law, at p. 99). The valuable unpublished report of the American com- 
missioner, Mr. Oscar Underwood, Jr., on the work of the two commissioners, who 
found themselves unable to agree on many of the claims, warrants publication. 

Our author, whose native language is apparently Dutch, confines his examination 
of the international responsibility of the state to the decisions of a single claims 
commission. Nevertheless, for critical and comparative purposes he adduces the 
doctrinal opinions of specialists and occasionally of prior commissions. He makes 
but little use of the decisions of the parallel British-Mexican Claims Commission. 
His main contributions appear to be embraced in the chapters on jurisdiction of the 
Commission, the Calvo clause, denial of justice, and causation and indirect damage. 
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Here he has set up ingenious criteria for re-defining denial of justice and “direct” 
and “indirect” liability of the state. “International delinquency,” a term the author 
frequently uses, is not given the critical examination it deserves, inasmuch as the 
term is likely to mislead. By no means every injury to an alien, even by an 
official, is an “international delinquency.” One of the author’s most penetrating 
analyses lies in the table concerning causation and indirect damage, by which he 
means either remote damage to the victim or damage suffered by a third person 
(fellow-national of the victim or other alien) through injury to the victim. Except 
for unredressed injuries to property, it still does not seem to the reviewer that torts 
against the person of an alien, such as killing or assault, can give rise to liability 
to states other than that to which the killed or injured person owed allegiance. 

It seems to the reviewer that the author accepts as “international law” the terms 
of the agreement of September 8, 1923, by which each government was made liable 
“for losses or damages originating from acts of officials or others acting for either 
government and resulting in injustice.” This has led him to conclude that any tort 
committed by a minor official immediately involves the international responsibility 
of the state. If this were international law it would go beyond all rules of municipal 
state liability, even the advanced system of France. It is submitted that it is not 
international law, made even less so by the fact that article 5 of the convention 
excluded the necessity of resort to local remedies. The author’s doubts on the effect 
of the local remedy rule as a condition precedent or subsequent to the validity of an 
international claim is answered by article 5 itself, which points out that the parties 
by their agreement authorize the commission to disregard the “general principle of 
international law that the local remedies must be exhausted as a condition precedent 
to the validity or allowance of any claim.” The requirement of exhaustion of local 
remedies has many exceptions, and is by no means a mechanical rule. It may be 
argued that the two countries considered the exhaustion of local remedies impractical 
in all cases, hence absolved the commission from the necessity of inquiring into this 
normally essential condition of an international claim. But its complete omission, 
plus the rule that the state is liable for all injuries of its officers, makes the decision 
of the commission on these questions not international law, but a kind of fire-side 
equity, the tribunal functioning as a domestic tribunal might. It also has misled 
commentators into characterizing as an “international delinquency” injuries inflicted 
by officers upon aliens. As a rule, there is nothing international about such assaults. 
They may become international by subsequent discriminations or defective adminis- 
tration of justice. But the commission was denied the opportunity or necessity of 
making this analysis by the plain words of the agreement. Commentators, however, 
should have noted these distinctions. Thus, the author concludes that the state’s 
international responsibility is not diminished by the fact that it punishes the delinquent 
officer, whereas in principle the reviewer believes such punishment to have a vital 
bearing on international responsibility. The author, in spite of his wide reading, 
seems unacquainted with the Harvard research draft on responsibility of states, with 
the draft and report submitted to the Institute of International Law at its Cambridge 
meeting in 1931, and naturally could not take into account the recent valuable book of 
Alvin Freeman on The International Responsibility of States for Denial of Justice 
(1938). 

Notwithstanding these criticisms, the author’s analysis of the legal problems 
raised by the cases decided by the commission will be of value in the development of 
the subject. His criticism of the reasoning of the several commissioners in different 
cases is the most exhaustive yet published. Typographical errors are not infrequent. 
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On p. 266, for “former” read “latter,” and in the last paragraph, for “direct” (first 
time) read “indirect” (semble). The many distinctions between indirect and direct 
responsibility tend to become confusing, as in the phrase (p. 128) “indirect state 
liability as a direct liability of the state for its own acts or omissions,” the author’s 
description of Presiding Commissioner Van Vollenhoven’s views. 


Epwin BorcHarp 
Yale University Law School. 


The Law Relating to Competitive Trading: Including Trade Interference, 
Price Maintenance, Competition at the Hands of Former Employees 
and Detriment to Goods and Trade Reputation. By D. K. Drx. 


London: Sweet and Maxwell [Toronto: Carswell Co.]. 1938. Pp. 
xx, 224. (15s.) 


Trade Associations in Law and Business. By B. S. Krrsx in collabora- 


tion with H. R. SHaprro. New York: Central Book Co. 1938. 
Pp. 399. ($5.00) 


Wuite the common law invented that gentleman of impeccable character, “the 
reasonable man,” it was left to the common-law text writer to inflict upon us “the 
practical lawyer.” Not for him the strong meat of juristic thought or the heady 
wine of legal realism. His food is pabulum, easily digested, lest he be troubled by 
nightmares. If the legal profession is made up of such creatures, it were well that 
the administration of justice passed into more capable hands and that soon. These 
statements are prompted by the motherly solicitude with which Miss Dix attempts 
to shield us from the harsh realities of the law of competitive trading—nine pages 
devoted to conspiracy to injure, eight to combination to forward trade, ten pages to 
lawful compulsion, nine to unlawful intimidation. The “vexed and much debated” 
problems of the famous trilogy are disposed of in seven pages, because they are too 
academic for “a book which seeks mainly to show the practical issues,” and all 
these issues are settled neatly by weaving a tapestry of citations from the judgements. 
Inconsistencies in the judgements, conflicting principles, in fact all things that might 
wrinkle the brow of the “practical lawyer” are brushed aside. The law is clear; 
there are only difficulties in application, Lord Dunedin’s reference to the prayer 
of Ajax notwithstanding (Sorrell v. Smith, [1925] A.C. 700, at p. 716). 

Value there undoubtedly is in this monograph. We have no hesitation in 
recommending it as an excellent skeleton for a work on competitive trading. The 
subject, especially those phases covered in the last half of the volume, has been 
neglected too long in its industrial and commercial aspect. The taste we have had 
whets our appetite for more. Perhaps Miss Dix could leave the “practical lawyer” 
in his swaddling-clothes and prepare a treatise on competitive trading which might 
take its place with the leading common-law treatises. That the author is capable 
of undertaking this task is demonstrated by the manner in which the last half of the 
book is written. There she appears less self-conscious and she shows a fuller 
appreciation of the problems, both legal and economic, which must be taken into 
account in this field. 


It is refreshing to turn from the legalism of Miss Dix to the social awareness 
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of Mr. Kirsh and his collaborator, Professor Shapiro. For them the law relating 
to trade associations touches at every point the vital interests of the business com- 
munity and they deal with the subject as practitioners who have given “considerable 
thought to the varied issues raised in the actual administration of trade association 
activity” (p. 7). The various practices by which such associations further their 
ends, such as statistical reporting services, uniform cost accounting, attempts to 
raise the standards of business practices, standardization, credit bureaus, regulation 
of channels of distribution, patent interchange, uniform basing point systems, are 
examined with a view to determining their nature, the benefits to be derived from 
them and their capacity for mischief. All this is done for the purpose of ascertaining 
how the law looks upon such activities. Unfortunately for Canadian readers, the 
authors’ analysis of legal materials assumes a rather comprehensive knowledge of 
American legislation relating to the problems of trade. Each chapter is devoted to 
a certain type of practice and there is no general survey of statutes and legal 
decisions from which a Canadian lawyer might obtain a comprehensive picture of 
the law. We regret that this is so, since it may deter readers in this country from 
making the acquaintance of a highly interesting study. 

Perhaps a word of caution is in order. The underlying premise of the authors is 
that trade associations are of service to the community and their activities are 
therefore of a type which the law should protect and forward. Such protection is 
often lacking because the legislation dealing with trade practices has been the out- 
come not of constructive planning and broad vision but rather of confused politico- 
economic doctrines. Nevertheless, even under the law as it stands, many activities 
of trade associations are within the law and many others can be brought within the 
law if proper safeguards are employed. While such safeguards may to some extent 
ensure that trade associations will not infringe the law, their primary importance is 
to ensure that “legitimate” activities will not be misinterpreted by courts which 
sense illegality in every meeting of business men. In short, although the authors 
are not apologists for unrestrained group action, their work does constitute a brief 
for the trade association and, consciously or unconsciously, they leave the impression 
that such associations are more sinned against than sinning—an inference unwarranted 
at least in Canada if we may generalize from such information on trade associations 
as appears in the reports of the commissioner under the Combines Investigation Act. 

J. FinxetMan 
Law Building, University of Toronto. 


Wills on the Law of Evidence in Civil and Criminal Cases. With the text 
of, and a commentary on, the Evidence Act, 1938. By J. D. Fin- 
LAIsOoN. Ed. 3. London: Stevens and Sons, Ltd. 1938. Pp. 
Ixxxiv, 551. (£1 5s.) 

Tue third edition of Wills on Evidence appears after the lapse of more than 
thirty years since the second edition. In that period there have been notable addi- 
tions to the case law on several branches of the law of evidence—R. v. Tate, [1908] 
2 K.B. 680, R. v. Baskerville, [1916] 2 K.B. 658, R. v. Beebe, (1925) 19 Cr. App. 
R. 22, on the question of corroborative evidence; R. v. Norton, [1910] 2 K.B. 496, 
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R. v. Christie, [1914] A.C. 545, with respect to the admissibility of a statement made 
in the presence of an accused person; R. v. Ball, [1911] A.C. 47, R. v. Shellaker, 
[1914] 1 K.B. 414 on similar fact evidence; [brahim v. R., [1914] A.C. 599, R. v. 
Voisin, [1918] 1 K.B. 531, on confessions; Re Enoch and Zaretsky, Bock & Co., 
{1910] 1 K.B. 327, Lipton v. Powell, [1921] 2 K.B. 51, on the right of the judge 
himself to call and examine witnesses; Russell v. Russell, [1924] A.C. 687, on 
evidence of non-access; British Thomson-Houston Co., Ltd. v. British Insulated 
and Helsby Cables Ltd., [1924] 2 Ch. 160, as to the effect of the use by a party of a 
written document as evidence in his own behalf; Maxwell v. Director of Public 
Prosecutions, [1935] A.C. 309, as to cross-examination of an accused person in 
respect of his previous conduct and character—to mention but a few. Mr. Finlaison, 
who is responsible for this edition of the work, appears to have included the recent 
cases applicable to the matters treated therein, and any omissions, for example, 
R. v. Dwyer, R. v. Ferguson, [1925] 2 K.B, 799, R. v. Goss, 17 Cr. App. R. 196, 
R. v. Haslam, 19 Cr. App. R. 59, which concern the question of identification of 
accused persons from photographs, can perhaps be explained by reference to the 
scope of the book which is indicated in the introduction. 

The book proper is divided into six parts: the burden of proof, the relevant 
facts, the media of proof, adduction of evidence, mis-trial and false evidence, and 
The Evidence Act, 1938. This last part deals briefly with the effect of the Act; 
its main provision is to make admissible in civil proceedings, under certain condi- 
tions, written statements not heretofore admissible; and while, on the admission of 
Lord Maugham, who introduced the measure, the Act proceeds on conservative 
lines (17 Canadian Bar Review, 473, “Observations on the Law of Evidence,” at p. 
480), it has no counterpart in Canada. 

This edition of Wills on Evidence continues to fulfil the aims of the original 
work which were “to present the principles of the theory and practice of evidence in 
a clear and readable form, and at the same time to incorporate enough detail to 
render the book of real practical value to those engaged in the profession of the law.” 
The value of the book to both practitioner and student is enhanced by four appendices 
containing respectively public documents, statutes relating to evidence, supreme court 
rules relating to evidence, and forms used in connexion with evidence matters. 

Bora LasKIN 
Toronto. 


The International Protection of Literary and Artistic Property. In two 
volumes. Vol. I: International Copyright and Inter-American Copy- 
right. Vol. IL: Copyright in the United States of America and 
Summary of Copyright Law in Various Countries. By S. P. Lapas. 
(Bureau of International Research, Harvard University and Radcliffe 
College; Harvard Studies in International Law, M. O. Hupson, 
Editor.) New York: Macmillan Co. [Toronto: Macmillan Co. of 
Canada]. 1938. Pp. 1, 679; ix, 680-1273. ($9.50 the set) 

Tuts is an admirable work on an extremely difficult subject. It is, to begin 


with, an excellent piece of book making. With a comparatively small, clearly printed 
page on thin, but quite sufficiently opaque paper, the two volumes together occupy 


12 
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no more than two and a half inches of shelf space, and each is most convenient and 
easy to handle. The first volume opens with a discussion of the nature of authors’ 
rights and of the extent to which they were recognized before 1886. This is followed 
by a history of the origin of the international union for the protection of literary 
and artistic property and an examination of the relation of the international con- 
vention to bipartite treaties and to municipal law generally. The provisions of the 
convention itself are then examined both in general and in detail, each of the 
important articles forming the subject of a separate chapter in which the successive 
forms of the article and the reasons for its alteration from time to time are dealt with 
by reference to the proposals for amendment made and the discussions which led to 
their adoption or rejection. The volume concludes with a short account of the 
inter-American copyright conventions, of which there have been five. The first third 
of the second volume deals with the United States copyright law and the next third 
is occupied with the history and contents of the copyright laws of fifty-five other 
countries. There then follow the successive texts, both in French or Spanish and 
in English, of the international convention for the protection of literary and artistic 
works and of the inter-American conventions on the same subject. The table of cases 
includes some seven hundred and fifty citations of decisions of the courts in all 
countries, and there is a bibliography which appears to contain, as it is said to do, 
all the important works on the subject published subsequently to 1910 and such 
previously published works as remain significant. The index, which occupies some 
forty pages, seems to be entirely adequate, and the blackface texts prefaced to each 
paragraph throughout the work are of great assistance in turning to the discussion 
of any particular point. 

The subject under discussion is one of extreme complexity, but Mr. Ladas 
appears to be a complete master of it and a most competent and reliable guide to the 
solution, so far as they are soluble, of the difficulties due to conflicting juristic 
theories, the ambiguities (sometimes deliberate) in the terms of the articles of the 
international convention itself, the divergences from its provisions of different muni- 
cipal laws, and the effect of these laws, which appear sometimes to give to foreign 
authors wider rights than are enjoyed by the nationals of the country. The book is 
a monument to the author’s industry and to his power of arranging refractory 
material. Always complicated enough, the subject has become much more so in the 
half century which has elapsed since the original Berne convention. Not only has 
the increased facility of communication tended to induce the consequent wider 
exploitation of literary and artistic property, but mechanical advance has been very 
great. Methods of reproduction, particularly of artistic works, have been enormously 
improved, and existing ideas and laws have had to be adapted to the protection of 
authors against the exploitation of their works by the making of acoustic records 
and their performance to enormous audiences by means of radio broadcasting. Many 
domestic copyright laws contain provisions marking the result of conflicts between 
authors, who saw their former sources of income greatly restricted in consequence 
of changes of this kind, and the acoustic recorders and broadcasters of their works, 
who were reluctant to assume avoidable obligations. The international convention 
itself in the course of successive revisions in 1896, 1908, 1914, and 1928 has lost much 
of the symmetry which should be possessed by a governing document of the kind. 
The difficulties of interpretation presented by the expressions it contains are 
numerous and serious. Some countries have, moreover, refused to adhere to certain 
amendments and some have adhered to them subject only to reservations. The 
general impression conveyed by Mr. Ladas’s book is that the principles which should 
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be applied and the definitions of the international rights which should be conferred 
might usefully be reconsidered, but that, on the other hand, conflicting juristic views 
and local interests may indefinitely delay a thoroughgoing revision. At least until 
such a revision has been carried out Mr. Ladas’s book will remain indispensable to 
all those concerned with international copyright. 


O. M. Biccar 
Ottawa. 


La Condition de la femme dans la société contemporaine: Etat actuel des 
législations concernant les droits politiques, l'activité professionnelle, 
la capacité civile, la situation de la femme dans la famille et la condi- 
tion de la femme au regard du droit pénal. Publié sous la direction 
de M. Ance. Préface de H. Lévy-Ut~tMAnn et G. Gmev. (Tra- 
vaux et recherches de l'Institut de Droit Comparé de I’Université de 
Paris, II.) Paris: Librairie du Recueil Sirey. 1938. Pop. viii, 718. 
(120 frs.) 


Tue Institute of Comparative Law of the University of Paris has carried out 
under the direction of its secretary-general, Dr. Ancel, a work of great utility and 
practical value in providing an impartial, and comprehensive summary of the actual 
condition of women in contemporary society from the points of view of public, 
private, and criminal law. Without any discussion of principles, without polemics, 
without praise or blame, as Dr. Lévy-Ullmann and Dr. Gidel, the distinguished 
director and assistant-director of the institute, point out, the laborious work, extend- 
ing over four years, of thirty-six experts provides a survey, under a uniform plan 
for each of sixty-five states, which is a monument of research and worthy of the 
institute’s best traditions. Students of comparative law will find it of inestimable 
value. The absence of an analytical index is most unfortunate in a work of this 
nature; but once the uniform plan is recalled some of the inconveniences will be 
overcome. The treatise does not cover colonies, protectorates, and mandates; and 
the “apercu synthétique” is reserved for a later volume. 

A study of the material collected not only provides factual information but 
suggests economic, social, religious, and other diversities which call for serious con- 
sideration. We venture to hope that in succeeding volumes the institute may find it 
proper to submit the issues which condition the municipal law here surveyed to 
critical and scientific examination. Comparative law without such a study is liable 
to be pure information, pure description, pure record. Now that the law has been 
given “un relevé précis,” now that an “apergu synthétique” is under way, it ought 
to be possible to discover and explain the causes which have gone to determine “la 
condition de la femme dans la société contemporaine.” For citizens of the British 
Empire the work will prove exceptionally useful. There is today, for example, some 
evidence of tendencies to meet every suggestion for widening the grounds for divorce 
with statements that they are “communistic,” “unBritish,” and such like. A study 
of this volume will disclose that such criticism is somewhat fantastic. 

There seems to be an error (p. 155) regarding divorce in Ontario. Testators’ 
dependants relief legislation in Canada is not discussed. In the reference to dower, 





456 Tue University oF Toronto Law JOURNAL 


the device to defeat dower rights is overlooked (Jn re Hazell, 57 O. L. R. 166; 290). 
In connexion with political rights no mention is made of women in the Canadian 
senate (Edwards v. Attorney-General for Canada, [1930] 124). The method of 
reference to cases in the common-law jurisdictions is too loose for a work of this 
importance. It ought to be possible to follow the accepted methods; as it is, it is 
hard to trace the cases. 


W.P.M._K. 


Visit, Search, and Seizure on the High Seas: A Proposed Convention of 
International Law on the Regulation of This Belligerent Right. By 
J. L. Frascona. Privately printed. 1938. Pp. xiv, 151. 


Tuts short treatise represents a continuation of academic study. It has been 
privately printed (and this has been singularly well done) and most of the copies 
of the edition have been distributed free to selected individuals and institutions. The 
remainder are for sale (on application only to the author) at $2.50 a copy. The 
study is thoroughly interesting, and at the same time it is a sincere act of faith in 
a chaotic world, The learned author provides a proposed convention of fifteen 
articles dealing with the regulation of belligerent rights, each article being provided 
with a careful comment in which there is judgement and sanity based on sound learn- 
ing. Indeed, quite apart from the substance of the convention, the excellent comments 
would more than justify the monograph. The convention does not aim at codifica- 
tion, but proposes to bring principles more or less accepted into line with situations 
belonging to modern war at sea. Thus, for example, as against the right to search 
at sea, Mr. Frascona would recognize the right to divert shipping to the nearest 
proper port for examination. This is an eminently reasonable suggestion. In addi- 
tion, the learned author makes some interesting suggestions in relation to rules of 
evidence in prize cases. The book is carefully annotated and a first-class bibliography 
is provided. The table of cases ought to have given references to the page of the 
text where a particular case is dealt with. The monograph is written with great care 
and is a distinct contribution to the literature on the subject. Anyone even super- 
ficially acquainted with Anglo-American frictions in the great war will welcome the 
treatise; and we sincerely trust that it will be sent to the proper authorities at 
London, Washington, and the Dominion capitals. It ought to be possible at once to 
begin there conversations for agreements on these frictional matters before the present 
war may give birth to serious differences. In this connexion Mr. Frascona’s treatise 
may well form an admirable basis for discussion. 


W.P.M.K. 


Le Contréle de lapplication des conventions internationales du travail. 
Par J. ZaRRAS. (Institut de Droit Comparé de I’Université de Paris; 
Série de Monographies de Droit Public, VII.) Paris: Librairie du 
Recueil Sirey. 1937. Pp. [iv], 386. (70 frs.) 


A une époque ot la principale institution de Genéve semble vouloir s’effondrer, 
il est quelque peu consolant de savoir que tout n’est pas désespéré. Un important 
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organisme de la Société des Nations continue de croitre et d’agir: c'est l’Organisa- 
tion internationale du Travail (O.1.T.) sous les auspices de laquelle sont conclus des 
accords internationaux appelés “conventions internationales du travail,” servant a 
réglementer les questions de droit ouvrier entre les peuples. 

Dans son magistral ouvrage M. Jean Zarras nous donne une incomparable 
description du progrés accompli par cette institution quant au contréle exercé par les 
divers Etats sur l’application effective des obligations qu'ils ont volontairement 
assumées les uns envers les autres. L’auteur laisse donc entrevoir certains aspects 
des relations internationales qui 4 eux seuls sauraient maintenir |’attention du lecteur 
dont le principal intérét serait le droit international proprement dit. Mais cet ouvrage 
qui a été couronné par la Faculté de Droit de Paris (Prix Vouters 1938) revét aussi 
un caractére technique et juridique en ce sens que l’auteur remonte aux plus loin- 
taines sources de son sujet qu’il raméne a une foule de problémes théoriques et 
pratiques qui sont inséparables de la question traitée. 

Des solutions ne sont pas offertes pour tous les problémes soulevés, mais lorsque 
l’auteur prend a partie telle ou telle opinion, il le fait en exposant également les 
motifs a l’appui des théses contradictoires. L’étudiant y trouvera |l’inspiration néces- 
saire pour le pousser 4 approfondir des problémes jurdiques tels que ceux afférents 
a la multiple nature de l’obligation qui résulte de l’adhésion d’un Etat 4 une conven- 
tion du travail, soit envers 1’O.1.T., soit envers les autres Etats ayant adhéré a la 
méme convention; l’obligation d’assurer une législation nationale conforme a la con- 
vention soit avant, soit aprés avoir assumé l’engagement international; le contrdle 
qui peut étre exercé sur les Etats qui ont cessé d’étre Membres de 1’O.1.T. sans 
dénoncer la convention du travail qu’ils avaient ratifiée, et une foule d’autres questions 
non moins controversées. 

Le diplomate se rendra compte que la constitution de 1’0.1.T.—qui comprend le 
Bureau international du Travail et la Conférence internationale du Travail—a donné 
naissance 4 une nouvelle procédure permettant le contréle de l’application des obliga- 
tions qui résultent de l’adhésion des Etats Membres aux conventions adoptées par 
la Conférence internationale du Travail. Il s’agit de moyens de contrdle distincts 
des sanctions actuellement applicables en cas d’infractions des traités internationaux 
ordinaires. L’inspection du travail selon le systéme national en vigueur ne constitue 
qu’une partie de la nouvelle procédure internationale. C'est qu’il est question ici 
d’une méthode de contréle basée soit sur les rapports annuels soumis au B.I.T. par 
les Etats ayant adhéré a une convention internationale du travail, soit sur les 
réclamations pouvant étre adressées au B.I.T. par les organisations ouvriéres et 
patronales intéressées, ou enfin sur les plaintes qui peuvent émaner soit d’un Etat 
Membre, soit d’un délégué a l’une des sessions annuelles de la Conférence inter- 
nationale du Travail ou qui peuvent méme étre formulées d’office par le Conseil 
d’administration du Bureau international du Travail. 

Une analyse critique des différentes phases de la procédure applicable fait 
ressortir les avantages comme les difficultés théoretiques et pratiques du systéme, 
de méme que les entorses que cette procédure inflige 4 la souveraineté des Etats. 
Aprés avoir passé en revue les exemples concrets témoignant de la valeur pratique 
de ces modes de controle, l’auteur conclut 4 l’acceptation générale du principe que 
comporte cette nouvelle procédure dont la sanction principale réside dans la mauvaise 
publicité faite 4 l’Etat récalcitrant. Il remarque (p. 98) que: “Des divergences 
d’opinion peuvent encore se manifester quant a l’étendue et a la forme du contrdéle 
et des sanctions, mais l’on ne discute plus le principe méme du contréle en matiére 
de réglementation internationale du travail. Nous croyons d’ailleurs que non seule- 
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ment ce principe rencontre une adhésion générale, mais aussi qu'il est définitivement 
consacré par les faits.” 

Il va de soi que le contréle de l’application des conventions internationales du 
travail conduit toujours a une interprétation de ces mémes conventions par le Conseil 
d’administration du B.I.T. ou par la Commission d’Enquéte dont il pourra provoquer 
la constitution conformément 4 la Constitution. Mais en définitive c’est 4 la Cour 
Permanente de Justice internationale que reviendra la tache de prononcer la décision 
finale si l’une des parties intéressées en fait la demande. L’accés a la Cour de la 
Haye souléve encore une foule de questions juridiques intéressantes que l’auteur a 
su traiter avec la méme maitrise que les autres problémes pratiques. 

Ajoutons qu’en ce qui concerne la forme, l’ouvrage de M. Zarras ne laisse rien 
a désirer. Au risque de se répéter, il a su exprimer avec une grande clarté des 
problémes qui ne pouvaient étre élucidés que par un juriste possédant bien son sujet. 


Henri Binet 
Bureau International du Travail, Genéve. 


Personality in Roman Private Law. By P. W. Durr. Cambridge: At 
the University Press [Toronto: Macmillan Co. of Canada]. 1938. 
Pp. xiv, 241. ($4.50) 


Comparep to the French, German, and Italian, English juristic literature is 
extremely poor in monographs in Roman law. The appearance, therefore, of Mr. 
Duff’s book on personality is an event of more than ordinary importance. The 
subject is a technical one as is Mr. Duff’s treatment of it, a knowledge of the 
fundamental principles of Roman law being assumed. Despite the difficulty of the 
subject, however, and notwithstanding the fact that the author uses some six 
different languages (without translations), the narrative runs along smoothly enough 
and the interest of the informed reader never lags. 

The book begins with an analysis of the words at the disposal of the classical and 
Byzantine lawyers to express the idea of juristic personality. The most obvious word 
to the modern lawyer is persona; but nowhere in classical or even Byzantine litera- 
ture is persona a truly technical term. “Nowhere does it seem at all likely that in 
using the word any writer had present to his mind the ideas called up in that of a 
modern lawyer by the phrases, Legal Person, Legal Personality, Personne Juridique, 
Rechtsfihigkeit.” Mr. Duff then turns to the less obvious but more fruitful study 
of caput, corpus, and universitas. Caput corresponds more closely, in certain con- 
texts, to our idea of legal personality; but it was “never attributed to any being 
other than a natural man, to any town or college, in short to any Juristic Person.” 
Corpus, on the other hand, is often used of a corporate body; and “in one fragment 
of the Digest though nowhere else in Latin literature corpus is used, and used twice 
over, to mean corporate character, a concept which, though certainly known to the 
Byzantines, and almost certainly to early classical lawyers, is nowhere else expressed 
by any Latin word or phrase.” But corpus never meant a corporate body. The 
nearest Latin equivalent to “right and duty bearing unit” is universitas. 

With chapter m begins a consideration of the various juristic persons recognized 
in Rome. They were : (a) the populus Romanus itself; (b) municipia (the most 
important unit in the history of Roman corporations); (c) collegia; (d) societes 
publicanorum; (e) the Christian churches, and (f) charities; but not the fiscus, 
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which belonged to Caesar, nor hereditas jacens. There was nothing in Roman law 
corresponding to the German Stiftung. In chapter 1v, Mr. Duff discusses the jus 
coeundi, and comes to the conclusion that it did not imply corporate capacity. His 
interpretation of D.3.4. 1. pr. is particularly instructive in this connexion. Chapter rx, 
in which Mr. Duff discusses the nature of legal personality, can be read with profit 
even by the non-Romanist. There are four main theories: the fiction theory (Savigny), 
the realist theory (Gierke), the symbolist theory (Ihering), and the purpose theory 
(Brinz). None of these theories existed in Rome. As stated by the author, the 
only positive lesson we can learn from the Roman law of personality is that, while 
the fiction theory implies the concession theory, concession does not imply fiction, 
because in Rome legal personality could be at once real and conceded: the state 
could confer /egal personality on a slave, but there was nothing fictitious about a 
freedman’s personality. “On the fiction and reality problem [Roman law] refuses 
to answer a question that had not yet been asked. Realists who repudiate its 
assistance lose very little and Fictionists who rely on it gain even less.” “Symbolism 
finds . . . as in common law, more apparent support and more definite repudiation 
than any other theory”; and “the purpose theory does not claim to have been worked 
out by the Romans.” 
Joun P. HumpnHrey 

McGill University. 


Studies in the Glossators of the Roman Law: Newly Discovered Writings 
of the Twelfth Century. Edited by H. Kanrorowicz. With the 
collaboration of W. W. Bucktanp. Cambridge: At the University 
Press [Toronto: Macmillan Co. of Canada]. 1938. Pp. xviii, 323. 
($10.00) 


In chapter 1 of the introduction to this book, Mr. Kantorowicz says: “The 
history of medieval legal science can certainly not be written on the faith of one 
manuscript, however important, but it is equally certain that it could not be written 
without an intensive study of the rich contents of this one manuscript.” The 
manuscript referred to is the Royal MS. II, B. XIV of the British Museum (which 
contains thirty-eight writings practically all of which were composed in the first 
three-quarters of the twelfth century), and seems to have been copied in southern 
France in the last years of the same century. It was quite unknown until a few 
years ago, and part of it (i... some twenty of the writings) is here edited and 
published for the first time. Ten of the published writings are attributed to Irnerius 
and his immediate pupils. 

Features of the book are the extensive indices and exuberant foot-notes, which 
as stated by the author in the preface provide the only means of access for others 
than a handful of specialists to the vast modern literature on the glossators. In 
addition to these and to the opuscula themselves, the book contains an introductory 
section of 226 pages, wherein the journey of the manuscript from Montpellier to 
London by way of Lincoln and Canterbury is described, and wherein the author 
also explains its historical, cultural, and juridical value. The introduction also 
contains biographies of the glossators who composed the writings included in the 
manuscript, and notes on the original owner (Master G.). 
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The book is described by the author as the last of a series of prolegomena 


published since 1904 while preparing a comprehensive history of legal science in 
Europe. 


McGill University. 


Joun P. Humpurey 


The Principles of English Law and the Constitution. By O. H. Puitvips. 
London: Sweet and Maxwell. Toronto: Carswell Co. 1939. Pp. 
xvi, 610. (2I1s.) 


It is a good rule in reviewing a book to find out, if possible, its aims and ends. 
Mr. Phillips, unlike too many authors, leaves us in no doubt in this connexion. 
The treatise “is intended primarily for those who have to take examinations in law, 
whether for university degrees, or for the legal profession, or because their advance- 
ment in other occupations demands it. But the attempt has been made to make the 
book readable by the ‘intelligent layman.’” The introduction deals with various 
theories of law and of the state. Part 1 discusses the characteristics and sources 
of English law, with surveys of its main branches. Part 1 (beginning at p. 203) 
views the constitution of the United Kingdom and part 11 that of the British Empire. 
There is an excellent index, a table of statutes cited and of cases referred to (about 
200 in number). The structure of the book discloses that the emphasis is on constitu- 
tional law, while the paucity of cases cited reveals that the sweep is large and that 
details of argument and of difficult points do not protrude. The author makes modest 
claims. He says: “This is an elementary book on the principles of English law and 
the British constitution and the relations between them.” The work is undoubtedly 
“elementary”; but it is, as we should expect from the distinguished author, sound 
and on the whole accurate, and it is written in a readable manner. If he omits part 1, 
which is too “elementary” to be of much value, the “intelligent layman” will find it 
an interesting and careful view, not overburdened with case references. This is as 
we should expect in this connexion, and such a reader ought to find it most useful. 

When we come, however, to deal with the other express purposes behind its 
publication, we are in difficulties which are obvious. We do not view without 
concern what the “examinations in law whether for university degrees or for the 
legal profession” are like in standards, if the book is to be judged from this point of 
view. Ordinary courtesy prevents plain-spoken criticism in this connexion. We can 
only “view with alarm” the situation suggested, and leave it at that, merely adding 
that we know of some universities where the book would be useless. This is by no 
means meant as a reflection on the learned author; it is merely a suggestion that we 
still seem far from anything like standards in legal education. 


Snell’s Principles of Equity. By H. G. Rivincton. Ed. 22. London: 
Sweet and Maxwell. Toronto: Carswell Co. 1939. Pp. cl, 678. 
( 30s.) 


Mr. H. G. Rrvincton is once more responsible for the new edition of Snell, 
which for generations has served as a book which a student can carry into practice 
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with confidence and security. The distinguished editor has made the book his own, 
and this new edition is worthy of his reputation. It is characterized by compre- 
hensiveness, and every decision of value since its predecessor has been dealt with in 
an excellent manner. We have, however, grave misgivings about Re Keen, [1937] 
Ch. 236; and we submit, with great respect, that it does not support the position 
taken up in the rewritten chapter on secret trusts. Lord Wright's judgement will 
not bear Mr. Rivington’s interpretation, as, from Mr. Rivington’s point of view, 
his observations are not of the ratio decidendi. Indeed, they have already been 
submitted to keen criticism. Before the edition appeared, the publishers issued 
separately, in 1935, a new chapter xxv on married women, dealing with the Married 
Women and Tortfeasors Act, 1935. This new edition incorporates this chapter, and 
other recent legislation takes its due place. The material included is growing but 
so far Mr. Rivington has been able to avoid the bulkiness which seems to be the 
inevitable characteristic of treatises which run into many editions. We hope that 
he will be able to persevere in this connexion. On the other hand, signs of com- 
pression are evident and if this increases Snell will prove a very difficult book for 
the student, and there will be less and less opportunities for the discussion of con- 
tentious matters which are suggested in abundance. However, as the treatise stands, 
it remains invaluable on the general principles of equity. We may disagree with 
matters of arrangement, with the emphasis here and there, and with particular sum- 
maries of rules or principles; but for lucidity, for width, for intellectual honesty, 
Snell still holds the field not only for what it is but for the necessity which it every- 
where suggests of seeking wider points of view in various connexions. It remains, 


unfortunately as we submit, a typical English text-book, and the critical literature 
does not colour its pages or foot-notes. 


Canada and the Law of Nations: A Selection of Cases in International Law, 
affecting Canada or Canadians, Decided by Canadian Courts, by 
Certain of the Higher Courts in the United States and Great Britain 
and by International Tribunals. Edited by N. MacKenzie and 
L. H. Laine. Foreword by the Rt. Hon. Sir R. Borpen. Introduc- 
tion by J. B. Scorr. (Relations of Canada and the United States, 
a series of studies prepared under the direction of the Carnegie 
Endowment for International Peace, Division of Economics and 
History; J. T. SHorwett, Director.) Toronto: Ryerson Press. 
New Haven: Yale University Press. 1938. Pp. xxviii, 567. ($6.00) 

Canada and the Law of Nations is a collection of cases dealing with the Canadian 
municipal aspects and consequences of international law and relations. Why, then, 

did the authors select a title which suggests a treatise on the present international 

position of Canada? That error of judgement, all too popular with Canadian pub- 

lishers who find it hard to sell Canadian books, is quite unworthy of the originality 
and industry displayed in the collection itself. The cases are classified into seven 
groups. Two of these, it may be said at once, might well have been omitted; the 
third group, which deals with the status of Indians, is well designed to arouse the 
indignation of college boys against a raw deal, but is hardly of much practical or 
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even historical importance; the fifth group, entitled “Private International Law,” 
deals in an indirect and rather inadequate way with some of the most difficult 
problems in the conflict of laws, and seems to have been inserted only to drag in 
three or four Canadian decisions so important as to rank as leading cases in any 
common-law country in the world. The rest of the collection is excellent and leaves 
one astounded both at the importance of, and the specifically North American turn 
given to, the principles of international law on this continent. 

The first group, “Canada an International Entity,” raises problems peculiar to 
Canada. It consists of cases, most of them very recent, in which the courts were 
forced to consider whether Canada’s fast-developing international stature had enlarged 
the legislative powers of the federal government; simply bursting as they are with 
suggestive problems of nationhood, the way constitutional practices grow into law, 
Canadian unity, and practical politics, they are a good springboard from the known 
Canadian scene into the unknown international sea which washes the shores of 
Canadian life. The second group, “Jurisdiction over Territory,” raises problems 
which though theoretically common to all countries have for reasons of geography 
and history received their greatest attention and development in North America; 
the great lakes and the vast inlets on the Atlantic coast account for the cases on the 
extent of jurisdiction over inland waters and bays; the casual way in which the new 
world was settled and its apparently inexhaustible waters exploited for fish result 
in the complicated cases on boundaries and the alleged international servitude of 
fishing ; the valuable fishing and bootlegging to be had near the populous and wealthy 
eastern seaboard states give rise to a mass of litigation involving the extent of 
Canada’s control over foreign vessels in its territorial waters, its power to create 
“Canadian customs waters,” and its right of “hot pursuit.” 

On coming to groups four and five, “Individuals in International Law” and 
“International Rights and Duties,” this English-born and English-trained reviewer 
must be pardoned for wondering at first what contribution Canada had to make to 
such well-settled topics as aliens, extradition, and treaties. With Canadian Abridge- 
ments and Canadian Encyclopaedic Digests before him as warnings of what happens 
when ardent nationalists or enterprising publishers thrust into the limelight the dicta 
of a real live Canadian judge as he expounds what has long been common or garden 
English law, he was at once on the look-out for the choice of poor Canadian 
authority in preference to good English. He soon realized how specifically Canadian 
a group of problems has arisen in these fields. The federal system of Canada has 
in itself resulted in problems undreamt of by the English lawyer, a fact which is 
clearly brought out by the selected cases. In naturalizing a huge immigrant popula- 
tion, the entrusting by the B.N.A. Act of “naturalization” to the Dominion and 
“property and civil rights” to the provinces has meant that the new citizen must 
sometimes undergo the experience of having two governments trying to make him 
over into two different brands of Canadian—with much legal smoke. In implementing 
a treaty or convention, the government of Canada must consider not merely the 
chances of being able to persuade its parliament to write its internationally assumed 
obligations into statute law, but also, on occasion, its ability to cajole the govern- 
ments of nine recalcitrant provinces into making part of their respective laws the 
obligations assumed, as they will justly say, by a government over which they had 
no control and with which they may be politically at odds—with more legal smoke. 
Take now two topics on which there is plenty of law in the English books, aliens 
and extradition. English lawyers are familiar enough with the comparatively 
academic law, or prerogative absence of it, relating to the exclusion or deportation 
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of aliens; in Canada there is actually an Immigration Act which sets up an elaborate 
and specifically Canadian body: of law. The same with extradition; extradition 
cases are by no means rare in England, but the continual going and coming across 
the “three thousand miles of undefended frontier” gives an urgency and a reality to 
this international aspect of criminal-law enforcement that finds its reflection in the 
amount and detailed nature of the Canadian jurisprudence. The case for a book on 
Canadian aspects. of international law is abundantly made out. 

The only lingering doubts that remain to the reviewer are on the advisability of 
this very Canadian book taking the form of a case-book. Case-books are, the authors 
will surely be the first to admit, of little use to anyone except students and teachers. 
Students, however, cannot be expected to understand them without the guidance of a 
teacher; and this teacher, at any rate, finds it difficult to use another man’s case- 
book. Almost always one .will disagree with the author’s arrangement of his 
materials—which is only to say that one disagrees with what the author thinks 
pertinent to, or significant in, his subject—and the result is that in default of 
editorial matter to which a student can be referred for a direct presentation of the 
author’s views, the book is perforce relegated to a dusty shelf. Keir and Lawson’s 
Cases in Constitutional Law lives and flourishes because, however one may disagree 
with their arrangement, the introductions can still be assigned and discussed in class: 
shorn of their cases the introductions still survive. It would therefore have been 
better if Mr. MacKenzie and Mr. Laing had written short introductions to each of 
their subdivisions. 

It so happens that the reviewer is attracted by the arrangement of this book. 
The authors deal with situations rather than concepts—“the alien situation,” “the 
foreign criminal situation”’—and make no ‘sharp distinction between the “national” 
and the “international.” The cases selected are real and provocative. If the 
reviewer could have been exposed rather, younger to Mr. MacKenzie’s and Mr. 
Laing’s extremely practical indications of the way external affairs impinge upon 
and modify ‘that most rigid and self-sufficient corner of a country’s internal affairs 
—its law—he might imperceptibly have been led to a respect for “the great body of 
international law.” No doubt that is what these authors hope to do with the present 
hard-boiled generation of college students. 


Joun Wis 
Dalhousie Law School. 


Gatley on Libel and Slander in a Civil Action with Precedents of Pleadings 
and Dominion and American Cases. By R. O’Suttivan. Ed. 3. 
Foreword by the Rt. Hon. Lord Atkin oF ABerpovey. London: 
Sweet and Maxwell; Stevens and Sons. 1938. Pp. cl, 962. (63s.) 


In welcoming the third edition of Gatley’s Libel and Slander, we may respect- 
fully agree with Lord Atkin that there is no better guide in the completeness of the 
survey, in the accuracy of the references, and in the distinction and qualifications of 
Mr. O'Sullivan, who, at the wish of the late Dr. Clement Gatley, has undertaken the 
duties of being the first editor of a treatise, which on its publication assumed a place 
of outstanding authority and in his hands retains this enviable position. Very few 
changes have been made in the text which remains practically that of the second 





4o4 THe University oF Toronto Law JouRNAL 


edition; but the decisions in several hundred new cases from British, Dominion, and 
American courts have been included with scholarly care. Apart from statutes and 
changes in rules of court, the new material fits into Gatley’s principles with remark- 
able precision, a fact which in itself bears witness to his legal insight and sound 
juristic judgement. As the treatise leaves the hands of its distinguished editor, it 
represents the most outstanding treatment of the subject in English; and the width 
of its case-references ought to make it more than ever a sine qua non for the practical 
lawyer, who, for Canada, will find an almost complete corpus of the leading decisions. 
In addition, the discussion of practice and procedure remains invaluable. The treatise 
is practically free from errors; but, with all its beautiful print and easy readable 
notes, we wish something was done to hold it physically together. We would not 
wish to lose anything in it, but it is so big, so “brittle,” that it must go into two 
volumes. 

It would be impossible to note important points such as the references to broad- 
casting; to “movies”; to statements of a man that he has informed the police of a 
crime (Byrne v. Deane, [1937] 2 All E. R. 204) ; to the extension of the rule to which 
privilege applies to a situation where a constituent writes to his member of parlia- 
ment alleging improper conduct in a public official (Rex v. Rule, [1937] 2 All E. R. 
772, applying Harrison v. Bush, (1856) 5 E. & B. 344). Indeed, after a careful 
examination, we have found no recent matter of moment without proper consideration, 
and smaller points are by no means neglected. Finally, a feature of distinct value 
goes to make the treatise an ideal text-book for professor and student alike. There 
are references to extra-legal literature and thus the subject as a whole, is lifted out 
of the soggy factual morass of the typical English tradition and endowed with some- 
thing of living import. This is of the greatest value where, on all sides, criticism 
in this field of law is of growing weight, and the demands for necessary reform are 
gathering force. Reforms are beset with difficulties to which the extra-legal litera- 
ture bears ample witness. It is well that judges and practical lawyers should hear 
more of the situation. We recommend the treatise without qualification as a classic 
in legal literature. Libel suits have been described as a “gold-digging racket,” and 
authors and journalists have long urged reform. Our readers will watch with 
interest the report of the committee which has been appointed in England, after a 
debate in the house of commons, to survey the law and to make suggestions for 
change. 

W.P.M.K. 


La Commission judiciaire du conseil privé du roi d’Angleterre (The 
Judicial Committee of the Privy Cowncil). Par J. Patey. tvii- 
xxviul. (Publications de I’Institut de Droit Comparé de l'Université 
de Paris.) Paris: Librairie Arthur Rousseau. 1938. Pp. 254. 
(40 frs.) 

In the introduction to his book, Mr. Patey gives as his apology for writing the 
work the importance of the judicial committee as giving the final decisions in the 
most important issues in litigation in the British Empire. It could not be more 
welcome than at the present time when the whole question of the retention or aboli- 
tion of appeals from the Dominions to the privy council must be exercising the minds 
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of all persons interested in the welfare of the British Commonwealth of Nations. 
Mr. Patey has in this erudite exposition of the history, composition, and jurisdiction 
of the judicial committee brought out clearly the importance of its function, and the 
difficulties which beset it, and has shown that the British Commonwealth of Nations 
may lose what is potentially a force for its welfare because the judicial committee 
is not an institution adapted to the needs of the British Commonwealth of Nations 
since the Statute of Westminster 1931. The book is divided up into four parts. 
The first part is historical. The second part deals with the nature and composition 
of the judicial committee, while the third part is concerned with its jurisdiction. In 
the fourth part, Mr. Patey examines the practical operation of the judicial committee 
by considering each step in an appeal to it, and he also indicates the basic principles 
upon which the judicial committee arrives at the advice it gives to the king in council. 
In his conclusion Mr. Patey considers the future of the judicial committee. 

Throughout his historical account Mr, Patey emphasizes the development and 
growth of the judicial committee in its connexion with the empire, and traces from 
the appeals from the Anglo-Norman islands to the king’s council nearly the whole 
of the jurisdiction of the judicial committee at the present day. The value of this 
part of the book is enhanced by comparisons of the development of the king’s council 
in England and in France. In the second part of his book, Mr. Patey truly points 
out that the imperial nature of the judicial committee is its special characteristic but 
he also draws attention, with equal truth, to the fact that this imperial characteristic 
is more theoretical than real and thus he puts his finger on the great defect of the 
judicial committee. As he says (p. 65), “Il est cependant regretable que 1’élément 
impérial du Judicial Committee soit plus nominal que réel, et la Commission Judiciaire 
du Conseil Privé plus Anglaise que Britannique.” The longest part of Mr. Patey’s 
book is concerned with a detailed study of the jurisdiction of the judicial committee, 
especially with its function of hearing appeals from the Dominions, India, British 
possessions, colonies, protectorates, and mandated territories. As one would expect, 
Mr. Patey is most interesting when he discusses appeals from Canada. He gives a 
very clear and enlightening exposition of these appeals showing when they can arise, 
the influence such appeals have had in the history of Canada, and points out the 
advantages and disadvantages that have arisen and arise from the existence of such 
an appeal. The whole of this fourth part brings out with great clarity the importance 
of the appeal to the judicial committee in imperial considerations. By his method 
of approach the learned author emphasizes the vast task involved by such appeals, 
the number of territories, the number of populations, the number of races, and the 
number of systems of laws which come within its jurisdiction. Throughout this 
part of his study, Mr. Patey lays stress on the imperial character of the judicial 
committee’s function but the English character of the committee. In the last 
part Mr. Patey considers shortly the procedural rules of the judicial committee and 
the underlying basic principles which govern its decisions. He concludes this part 
with a short comparison between the judicial committee and the house of lords and 
the Cour de cassation. 

In his conclusion Mr. Patey considers briefly some of the main arguments for 
and against the retention of appeals from Dominions to the judicial committee. He 
holds that the chief arguments for its retention are: (i) that it leads to the unifica- 
tion of law in the British Empire, which, he holds, is very desirable as can be seen 
in the tentative efforts made in this direction in international law; (ii) its impartiality. 
He holds that the advantages of this impartiality outweigh the disadvantages arising 
from the judicial committee’s lack of knowledge of local conditions. The chief 
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argument against its retention he holds lies in the question whether such an appeal is 
compatible with the independence and autonomy of a Dominion. In regard to this 
he aptly points out that the Statute of Westminster, 1931, has altered the position, 
because, since it enables the Dominions to abolish the appeal to the judicial com- 
mittee, the appeal can no longer be regarded as an obligation imposed on the empire 
for maintaining the control in London but as a right. Mr. Patey proceeds to point 
out that the question is whether or not at the present day the appeal has been 
abolished by the Dominions, and he proceeds to discuss this question in relation to 
each Dominion. From this discussion, he concludes that in the different parts of the 
British Commonwealth of Nations there are indications of an agitation to abolish 
what is regarded as a survival of colonial subordination. He thinks these manifesta- 
tions are more superficial than real and that judicial opinion throughout the British 
Commonwealth of Nations is in favour of the appeal. He maintains the view that, if 
certain Dominions adopt the radical attitude of Eire, it will be the regrettable result 
of party strife rather than the expression of. rational opinion on a judicial problem. 
He accordingly looks to see if he can find a compromise between the retention of the 
appeal and the political demands of the Dominions. He points out that at the 
British Commonwealth relations conference at Toronto the majority were in favour 
of a permanent tribunal for the commonwealth, analogous to the permanent court of 
international justice, to deal with disputes between different parts of the common- 
wealth, He suggests that this tribunal should be the judicial committee modified 
and remodelled and not a new court. It is not clear from Mr. Patey’s account 
whether this new judicial committee is only to function in respect of disputes between 
different parts of the empire, but presumably he means this to be an additional 
function. But is not, as Mr. Patey has himself shown, the chief objection to the 
present system that the judicial committee is a committee of an English privy 
council? Surely it is clear that, while the privy council is English, the Dominions’ 
national aspirations cannot be accommodated in a judicial committee of such a privy 
council? Mr. Patey holds that the Dominions, with the possible exception of Eire, 
may be able to agree to appeals to a new judicial committee modified and remodelled, 
one presumes, by the introduction of a real imperial character. But surely one must 
ask to whom is this new judicial committee to report, presumably to the king in 
council, i.e. to the privy council? Mr. Patey does not indicate the constitution of 
the privy council to which his suggested new judicial committee is to report. It 
appears to me that Mr. Patey has fallen into a fundamental error in his suggested 
solution of an imperial judicial committee by leaving the constitution of the privy 
council in the air. It is surely the privy council which should be an imperial body and 
from this would naturally result that its committee would also be imperial. Mr. 
Patey by his suggested solution whets the appetite and it is to be regretted that he 
has not elaborated his solution further and dealt fully with the composition of his 
new judicial committee. 


Epwarp F. Iwi 
Clements Inn. 
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Negligence in Delict. By J. C. MacIntosuH. With a special part on 
Running-down Cases and Collisions by C. N. Scosre. Ed. 2. 


Capetown and Johannesburg: Juta and Co. 1938. Pp. xxii, 383. 
(30s. ) 


Ir is twelve years since the first edition of this book appeared and the case law 
has naturally widened. The authors apologize for the new edition: “prepared under 
circumstances of the greatest difficulty, in a race against time.” We must assume 
that there was a real demand for a work which undoubtedly has filled an important 
place. It may be true, as they recognize, that the haste in preparation has led to 
faults in arrangement, and such like, which could otherwise have been avoided. 
On the other hand, the monograph continues to be of the greatest practical utility. 
In addition, it is succinct and clear; and a good index and table of cases will help to 
reduce the obvious defects in form. Most interesting is the treatment in a special 
part of running-down cases and collisions which is largely the work of Mr. Norman 
Scoble. The common lawyer will read this division of the subject with great interest 
and profit, and much can be learned from the South African legal system where there 
is no distinction between the degree of care to be shown in connexion with the 
driving of motor vehicles in so far as civil liability and criminal responsibility are 
concerned (see Rex v. Meiring, (1927) A.D. 41). The judgement of Innes C.J. in the 
Meiring Case laying down this principle appears to be followed uniformly. 

Other interesting points emerge, and it is not unprofitable to watch the struggle 
of South African lawyers with Davies v. Mann, 10 M. & W. 546, with Admiralty 
Commissioners v. S.S. Volute, [1922] 1 A.C. 129, and with British Columbia Electric 
Railway v. Loach, [1916] 1 A.C. 719. Indeed, the last case is submitted to some 
reasonable criticism and its application in South Africa is open to some doubt. The 
authors are careful in discussing Donoghue v. Stevenson, [1932] A.C. 562 and the line 
of cases flowing therefrom. There do not appear to be any South African cases in 
point. The authors, however, consider that these English cases are in accord with 
the general principles of South African law and would no doubt be applied in suitable 
cases; but time alone can tell whether there will arise any limitations on their 
application. It is also interesting to compare Addie v. Dumbreck, [1929] A.C. 358 
with Rex v. Matsepe, (1931) A.D. 151, in relation to the killing of a trespasser on 
a motor vehicle, who was present on the vehicle without the knowledge of the 
motorist. It will thus be seen that the monograph raises many interesting points of 
comparison and it thus has a very distinct value outside its own jurisdiction. 


W.P.M.LK. 


The English Business Company after the Bubble Act, 1720-1800. By 
A. B. DuBois. (Publications of the Foundation for Research in 
Legal History, Columbia University School of Law.) New York: 
Commonwealth Fund. 1938. Pp. xxii, 522. ($5.00) 

THE period from 1720 to 1800 which the author has made the subject-matter of 
his research, represented, before the publication of his book, a blank in the history 


of the development of joint-stock companies in England. The preceding period 
is covered by Professor W. R. Scott’s classic work, the subsequent period has recently 
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been surveyed by Professor B. C. Hunt (The Development of the Business Corpora- 
tion in England, 1800-1867 ; see 2 University of Toronto Law Journal (1938), at pp. 
446 ff.). The present author has accomplished his aim to close the gap between 
Professor Scott’s and Professor Hunt’s research, with the result that, due to the 
co-operation of American and British scholars, we have now a complete description 
of the historical development of the most characteristic form of business organization 
evolved by our age of industrialism. 

Each of the three works dealing with the history of the joint-stock company has 
its features, and each its moral. To consider here only the latter, from Professor 
Scott’s minute description of the variety of objects pursued by the different forms 
of joint-stock trading during the pre-Bubble Act period we learn the prolific and 
often precipitate growth of fashionable legal forms during the rising tide of a trade 
boom—a development further illustrated by that witnessed in the United States 
shortly after the war, when the investment trust rose to prominence. Professor 
Hunt's research which describes the rehabilitation of the corporative principle in 
the sphere of commerce after the repeal of the Bubble Act in 1825, provides an 
illustration of the experience that the use of an economically justified legal form 
cannot be permanently withheld from the business community by unreasonable legal 
prescripts,—a development which has its parallel in the development of the trust 
after the Statute of Uses, 1535. Mr. DuBois, who deals with the decades following 
the introduction of the Bubble Act, analyses that period as one which was “essentially 
a period of active experiment in business company matters because of the force of 
circumstance” (p. 435)—an experiment designed to minimize the consequences of 
an enactment which had “neglected the deeper causes of the panic” (8 Holdsworth 
219). The general conclusion to be drawn from his research is that a hastily passed 
emergency statute might not only retard the natural growth of a valuable legal 
institution for a century or longer, but might also lead to a revival of exactly the 
same defects that were thought to be suppressed by the enactment, in a new and less 
controllable form. 

The task of the author was rendered particularly difficult with respect to the 
collection of material. The “legal” material, such as reports, abridgments, treatises, 
were of little help, and the usual sources of economic history—minute books, parlia- 
mentary reports, contemporary press—contained only part of the complete story. The 
author, therefore, has, without neglecting other sources of information, given promi- 
nence to the opinions of counsel advising the joint-stock companies or applicants 
for charters. The author took these opinions from various manuscript sources, inter 
alia from manuscripts in the libraries of the inns of court, the public record office, and 
private archives, and it is interesting to notice that special opinion books were kept 
by the Bank of England and other companies. The importance of counsels’ opinions 
for the development of eighteenth century joint-stock company law can hardly be 
exaggerated. In view of the unknown implications of the Bubble Act, the directors 
and “projectors” (promoters) sought counsel’s guidance whenever they were con- 
fronted with new problems. The result was that, in the words of the author, “it was 
the lawyer advising the business units, who by means of his opinions was shaping 
business practice in the period” (p. 85). Among counsel consulted on questions of 
company law were W. Murray (Lord Mansfield), Lord Kenyon, Comyns, and 
particularly Sergeant (later Chief Baron) Thomas Pengelly, who enjoyed apparently 
one of the most flourishing practices in that subject. Even the attorney-general and 
solicitor-general, who at that time used to engage in private practice, were retained 
and privately consulted by business corporations in the city (p. 287). By recognizing 
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the importance of counsel’s opinions as sources of legal research, the author has 
enriched the method of legal history. “One may,” as has been pointed out by the 
editor, Professor Julius Goebel jr, “with reason regard the present volume as a 
contribution to the history of the law and a challenge to the cherished view that the 
law is what the courts do” (p. xiii). 

The author’s treatment of the subject is divided into five chapters which are 
supplemented by copious and valuable notes. In the first chapter, he reviews his 
period in order of time, in the second and third chapter he approaches the topic from 
the point of view of company structure and examines separately the joint-stock cor- 
poration and the unincorporated joint-stock company. The last two chapters are 
devoted to questions of company organization and company finance, and here the 
author abandons the separate treatment of the two types of joint-stock enterprise, 
and compares them in a very careful and satisfactory manner. The conclusions 
which can be drawn from his research, may be summed up as follows: first, during 
that period, the most favoured form of combined trading was the unincorporated 
joint-stock company (which is in law only a large partnership) ; crown and parlia- 
ment were reluctant to avail themselves of the reservations of the act and, instead 
of creating new corporations by charter or act, suggested frequently to applicants 
the form of an unincorporated joint-stock company. Secondly, it is remarkable how 
successful the attempts of the lawyers were to equip these large partnerships with 
incidents closely corresponding to the advantages normally resulting from incorpora- 
tion; this is especially true with regard to the holding of property and the transfer 
of shares. Thirdly, this development would have been impossible without resort to 
the trust and other equitable devices. Fourthly, the connexion between the two legal 
concepts of limited liability and joint-stock—today closely interwoven—came into 
existence only gradually and belatedly and is essentially the outcome of nineteenth- 
century theories. 

On the whole, the author, by lifting the veil from the unincorporated joint-stock 
company of the eighteenth century, has traced the origin of some of the manifold and 
sometimes very unusual forms of joint-stock business organization in English law, 
which even today haunt the mind of the English company lawyer (see the table in 
Lindley on Companies, ed. 6, vol. I, at p. 9). In the field of legal history, the particular 
value of the author’s study lies in the fact that it is devoted to a period which occupies, 
in legal research, the position of Cinderella. His work, similar to the two volumes 
of Holdsworth’s History of English Law which have recently been published (vols. 
XI and XII, 1938), reveals how much our present law owes to the legal development 
of that time. 


The Temple. 


M. ScHMITTHOFF 





The Constitutional History of Modern Britain, 1485-1937. By D. L. 
Kerr. London: A. and C. Black. 1938. Pp. viii, 568. (15s.) 
A Constitutional History of England. Vol. IV: 1642 to 1801. By M. A. 
Tuomson. London: Methuen. 1938. Pp. vii, 492. (16s.) 
The British Cabinet System, 1830-1938. By A. B. Kerrn. London: 
Stevens and Sons. 1938. Pp. xi, 648. (15s.) 
MoperN historical research has completely changed the approach to British con- 
stitutional history. While due emphasis must still be placed upon the major consti- 
13 
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tutional issues between king and parliament and between the parties in parliament, 
it is recognized that a constitution is a system of government, and that administration 
plays a fundamental part in government. The administrative history of the middle 
ages and the Tudor and Stuart periods has been very fully explored. A few historians 
of note, among whom Mr. Mark Thomson must be placed, have investigated portions 
of the eighteenth-century developments. We are, however, lacking in detailed 
examinations of the later history, especially since 1782. Mr. K. B. Smellie has written 
an excellent general survey, based largely on primary sources of the period since 1832, 
and much historical material can be derived from books on the modern constitution 
which were not intended to be systematic histories. 

On the whole, however, it can be said that we have reached the stage at which 
a new series of text-books, based primarily on secondary sources, has become possible 
and, indeed, urgently desirable. Mr. Keir’s book is complementary to Mr. Joliffe’s 
Constitutional History of Mediaeval England. Taken together, they are not likely 
to be quickly superseded. Mr. Keir has, unfortunately for scholarship, left the field 
of constitutional history for that of university administration. He has, however, left 
behind him a very valuable text-book. It is packed with information, and yet the 
author has performed the very difficult feat of making the book readable. He is, too, 
very fair. I should not expect to agree with his major premises, articulate or 
inarticulate, and I read the volume with a suspicion that somewhere I would find the 
cloven hoof of partiality. I suspected it once only—on the subject of the house of 
lords. There are, on the other hand, many occasions on which his impartiality is to 
be admired. He recognizes, for instance, that in the Stuart disputes both sides had a 
case. Another example may be found in the treatment of the general election of 
1784. 

Mr. Thomson's book is the fourth in order, though the first to appear, of a series 
of five volumes to be edited by Professor Treharne. He has a wider canvas, and is 
therefore able to give more of the political and economic background than Mr. Keir. 
We would have liked more of this from Mr. Keir though obviously space made the 
task impracticable. Mr. Thomson has done his work competently, though he has not 
Mr. Keir’s gift for writing prose, nor his breadth of historical appreciation. His 
foot-notes are distracting, since they contain material not thought worthy of a place 
in the text. Moreover, while Mr. Keir gives ample references to the secondary and 
other sources upon which the text is based, Mr. Thomson (no doubt following the 
instructions of his editor) is content with a full bibliography at the end. It is cer- 
tainly a good bibliography, but it is not an adequate substitute for detailed references. 
The book will be very useful, but it lacks the breadth and polish which place Mr. 
Keir’s in the first class. 

The purpose of Professor Keith’s latest book is not very clear. There is little 
that is new or original in it. It is not a historical survey, though, as all books in this 
subject must, it contains a good deal of modern history. The author appears to have 
made few, if any, enquiries in the places where accurate information of an unpub- 
lished character can be obtained, for there are many inaccuracies. I have so often 
asserted as a fact (it is not a matter of opinion) that Professer Keith is wrong about 
the prerogative of dissolution that I need only say that he is still wrong. Why Pro- 
fessor Keith keeps saying that the committee of imperial defence is a cabinet com- 
mittee passes comprehension, for there are ample published documents. It would be 
easy to take issue on matters of opinion, but the author is entitled to his views. In 
any case, it must not be thought that some may not find the book useful. On the 
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whole it is a fair and readable survey of the cabinet system and it differs from some 
of the books on the same subject by setting out the main functions of the government 
departments. 


W. Ivor JENNINGS 
University of British Columbia. 


British Wages Boards: A Study in Industrial Democracy. By D. SEtts. 
With a preface by E. G. Nourse. (The Institute of Economics of 
the Brookings Institution, Publication no. 77.) Washington, D.C.: 
The Brookings Institution. 1939. Pp. xvi, 389. ($3.00) 

Unions of Their Own Choosing: An Account of the National Labor Rela- 
tions Board and Its Work. By R. R. R. Brooxs. New Haven: 
Yale University Press. London: Oxford University Press. 1939. 
Pp. xii, 296. ($3.00) (illustrated) 

International Survey of Legal Decisions on Labour Law, 1936-37 (Twelfth 
Year). Geneva: International Labour Office. 1938. Pp. Iviii, 
533. ($2.50) 

Annual Report of the Chief Inspector of Factories and Workshops for 
the Year 1937. Presented by the Secretary of State for the Home 
Department to Parliament by Command of His Majesty, July, 1938. 
London: His Majesty’s Stationery Office. 1938. Pp. 123. (2s.) 


THE leit-motif of all books on labour problems may be said to be “industrial 
democracy.” But in many instances, it soon becomes apparent that the author is 
less interested in industrial democracy than in the special form of organization which 
to his mind will bring to this earth the industrial millenium. A reviewer's reaction 
to such a book will depend on his emotional response to special pleading and from 
this point of view he will be tempted to test every statement of the author. For- 
tunately, neither Miss Sells nor Professor Brooks is concerned with propaganda. 
They do not fall back upon slogans to establish their case for collective bargaining. 
Nor do they rely on high sounding principles to cover up defects in the existing 
legislation or in the manner in which it is administered. They permit the facts to 
speak for themselves. 

Miss Sells deals with British minimum-wage legislation, her purpose being to 
show what has been the experience of British administrators in this connexion. She 
recognizes that, while the British act and its machinery cannot be imported full- 
fledged into the United States, the task of American administrators in dealing with 
the Fair Labor Standards Act may be somewhat simplified if they are made aware 
of the difficulties which faced and were overcome by British officials. Accordingly, 
the author has described in detail the features of the machinery and the manner in 
which it operates. Nothing of importance has escaped the author’s attention, and 
we make this statement in the light of our acquaintance with the Industrial Standards 
Acts of the several provinces of Canada which are in large measure reproductions of 
the English legislation. 

A number of points deserve special attention. Great Britain has resorted to the 
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method of the trade board for settling minimum standards in industries in which 
the parties are largely unorganized. In Canada, the tendency has been to regard 
such a method as unsuited for unorganized industries. Miss Sells presents evidence 
showing that the British method works admirably; it may be slow, but the results 
achieved are great in proportion to the effort expended. It may be that, in Canada, 
in our haste to build up a record of positive accomplishments we have been prone 
to overlook more fundamental issues in responsibility. On the other hand, the British 
legislation has been carried into effect against a background in which collective 
bargaining is recognized as a normal process and much of the success which has 
been achieved is due to “the traditionally compliant attitude of employers who, 
irrespective of whether they like a law, set out to find ways which will enable them 
to obey it without loss, instead of calling upon their lawyers to devise safe means 
of evasion” (p. 229). Similarly, it might be said that trade unions in Great Britain, 
being better organized, do not suffer from an “inferiority complex” and consequently 
“sweet reasonableness” is more likely to prevail in negotiations between employers 
and employees. Yet, in spite of these differences, Canadians and Americans have 
much to learn from the experience of Great Britain and the process of education has 
been rendered much easier through the efforts of Miss Sells. 

We would be hard put to discover a situation which brings out the important 
aspects of conditions in Great Britain more clearly than that described by Professor 
Brooks as obtaining in the United States under the National Labor Relations Act. 
Instead of widespread acceptance of the law, “the lawyers’ committee of the American 
Liberty League issued a 127-page brief in which it was ‘proved’ that the act was 
unconstitutional and that employers need pay no attention to it. ... Hundreds 
of employers in all states of the union acted upon this advice. They either com- 
pletely disregarded the act or became somewhat more subtle in their antiunion 
methods” (p. 122). Just how violent this opposition became appears most clearly 
from the series of cartoons from the leading newspapers in the United States which 
Professor Brooks has reproduced. In such circumstances, objectivity is a rare virtue, 
and yet the learned author has succeeded in giving us one of the most objective 
studies of the National Labor Relations Act that has so far been published. A bias 
there is undoubtedly, a bias in favour of upholding the law of the land—that 
“employees shall have the right . . . to bargain collectively through representatives 
of their own choosing.” 

The author’s style is colourful; it is scholarly without that ponderousness which 
is too often associated with scientific works. Professor Brooks provides an insight 
into the various problems which beset the national labor relations board—anti- 
unionism, collective bargaining, industrial peace, interunion conflict—which no one 
interested in labour problems can afford to neglect. His chapter entitled “The 
Unfair Practices of Labor” is a most effective answer to those who argue that the 
present legislation is one-sided. Critics of the act, whether they be found in the 
ranks of employers or of labour, will find it difficult if not impossible to counter the 
author’s arguments. To say of this study that it is stimulating is a gross under- 
statement. Good taste forbids the use of more glowing terms. 

Since 1926, the international labour office has supplemented its legislative series 
with an international survey of legal decisions on labour laws. For the common- 
law practitioner, there is little need to lay stress on the value of such a compilation, 
especially since it makes accessible to him the decisions of jurisdictions other than 
his own, to say nothing of the convenience of having all decisions on one subject 
gathered together in a single volume. The cases dealt with are not reported in 
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full; the facts and judgement are synopsized, although at times a short quotation 
from the judgement appears. The countries covered are Great Britain (referred to 
as England), France, Germany, Italy, and the United States. Plans are being made 
for the inclusion of decisions of other countries. The British cases have been dealt 
with in a fairly adequate fashion and the section devoted to them probably gives as 
full a picture of litigation in this field as is to be found in any publication. We 
should like to point out, however, that if the word “Justice” is spelled out, it should 
precede and not follow the name of the judge, i.e. “Eve J.” should become “Mr. 
Justice Eve.” The preliminary notes on the competent authorities having jurisdiction 
in labour matters are especially interesting. 

Government reports in Canada unfortunately make rather dull reading, but the 
reports of the chief inspector of factories in Great Britain have long since established 
themselves as important social documents. The present report is of particular 
significance because during the year reviewed therein the work of the inspectorate 
was concerned with the Factories Act, 1937, which the inspector regards as “a 
striking innovation in factory legislation” (p. 5), since under the new act elasticity 
is gained not by framing requirements in general terms, as has been the case here- 
tofore, but rather by making precise and detailed provisions, with wide powers of 
exemption being given to avoid difficulties which might arise from too rigid an 
application of the rules. Everyone interested in industrial legislation and in 
administrative law will await the comments of the inspector on the effects of this 
change with great interest. 

Jacos FINKELMAN 
Law Building, University of Toronto. 


Reason in Politics. By K. B. Smettire. London: Duckworth [Toronto: 
Copp, Clark Co.]. 1939. Pp. 292. ($4.50) 


Mr. SMELLIE has paid his readers the compliment of assuming them to have 
intense powers of concentration and of synthesis; nothing less than these will enable 
them to get as much as he has tried to give in this book. What unity there is in it 
is a unity of aim rather than of achievement. Mr. Smellie is searching for something 
which he is never sure he has found, which indeed he is not sure can be found, namely 
a consistent interpretation of political thought and action to replace the sociological 
and economic interpretations which are now in the ascendant. The latter interpre- 
tations he rejects, and for a simple enough reason. They study political ideas and 
beliefs historically in relation to their social and economic environment, and they 
conclude or imply that truth and justice and political right are all relative. Mr. 
Smellie holds that truth and justice and right are absolute and that the search for 
these absolutes is all-important. 

A search for absolutes cannot rely on a historical or sociological method, and 
the claims of such methods have to be denied. “This tendency to the relativity of 
all thought,” he writes, “rests on a fundamental misconception. ... People tend to 
confuse a history of the becoming of a thing with an analysis of the thing it has 
become” (pp. 178-9). And again: “... to know the cause of a particular belief 
does not make it invalid unless it can be shown that the causes operating were such 
as to tend to make it untrue” (p. 208). Clearly the author is interested in the degree 
of absolute truth to be found in political beliefs rather than in the kind of under- 
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standing of political beliefs which is got by viewing them as historically conditioned 
and relative. The thesis that truth is absolute is, of course, not susceptible of proof 
or disproof for it rests on an intuition which cannot be communicated. 

The book is, then, a search for an insight into absolute truth in politics. And 
only this singleness of aim binds together the many otherwise disconnected chapters 
and divisions of the book. For the author is compelled to seek where he may find 
some fragments of the absolute. He seeks first in a study of the main political 
philosophies from Plato to Marx. This occupies the first half of the book. Part m 
consists of chapters on metaphysics and politics, history and politics, economics and 
politics, and ethics and politics. In these he expounds his thesis and discusses the 
multitudinous problems and dilemnas which it involves in these fields. Part m1 is a 
discussion of the nature of the state and the future of the state and of reason. The 
chapter on the nature of the state includes a treatment of the nature of law in which 
much is taken from Kelsen, the doctrine of the identity of the state and the law being 
noticed as one which “clarifies many traditional problems” (p. 246). 

In his whole work Mr. Smellie is mainly concerned with the moral questions 
involved in the life of the individual in the state. He indicates, for a considerable 
range of these questions, the main answers which others have given, both those which 
come to a dead end and those which clarify the issue somewhat and leave the way 
open for further steps towards a solution. It is doubtless his intention to deal in 
ultimates rather than in the concrete problems of political life today. Yet one feels 
that the emphasis is so much on the remoter moral implications of social changes and 
action, to the neglect of contemporary political facts such as the movement of classes, 
that no guide to future action or individual political decisions can come out of it. It 
may be that no system of thought or method of interpretation can give such a guide. 
Mr. Smellie rejects the Marxian and other historical interpretations which claim to 
do so; but, without providing an immediate alternative himself, he holds out a hope, 
faint indeed, that the continued exercise of reason may provide one in the future. 
The measure of his optimism is his belief that “should skill in war and organization 
secure the dominance in Europe of Nazi theories, the owl of Minerva would take its 
flight to the farthest west or east” (p. 288). 


C. B. MacpHERSON 
University of Toronto. 


The Law as to Children and Young Persons: Child Adoption and Juvenile 
Courts in Scotland, as Contained in the Children and Young Persons 
(Scotland) Act, 1937, the Adoption of Children (Scotland) Act, 
1930, and Other Cognate Statutes and Relative Statutory Rules and 
Orders. By T. Trotrer. Glasgow, Edinburgh, London: William 
Hodge and Co. 1938. Pp. iii, 420. (42s.) 

Tuis learned treatise is a further witness, if such were necessary, to the practical 
scholarship of the Scots bar. In 1937 was passed a statute,—The Children and Young 
Persons (Scotland) Act,—which repealed, reenacted, and recast all the various pro- 
visions of previous children’s acts, so far as unrepealed, with certain exceptions. In 
addition, recent legislation has provided the Adoption of Children (Scotland) Act, 
1930, and the Illegitimate Children (Scotland) Act, 1930. The distinguished author 





Reviews oF Books 475 


of the work on summary criminal jurisdiction now provides a legal text dealing with 
the law of children and young persons in Scotland. 

In the introduction we are given a synopsis or view of the whole subject; then 
the Children and Young Persons Act is dealt with fully through careful notes and 
adequate reference to the cases, all the English decisions, under the earlier acts, which 
applied both to England and to Scotland being fully probed and explained; then 
cruelty, ill-treatment, child employment, street trading, methods of treating juvenile 
offenders, and so on are examined; then some practical observations, fortified by the 
author’s judicial experience, on the different ways of dealing with juvenile delinquents, 
are added. Various unrepealed statutes or sections of statutes are set out with notes. 
In addition, the two acts above referred to, dealing with adoption and illegitimacy, 
are treated in a similar manner. Court rules, statutory rules and orders, and an 
index, which is a model of detail, complete the treatise. It will thus be seen that we 
are provided with an elaborate work, and beyond doubt it will become a vade mecum 
for lawyers, judges, and magistrates in Scotland, who owe Mr. Trotter deep thanks 
for his care and judgement in writing the first comprehensive legal text-book in Scot- 
land dealing with the subject. 

The treatise has, however, an interest quite apart from its practical ends. Behind 
the legal detail, the intricacies of the statute law, the problems of procedure, we can 
feel social forces at work; and the close student of the problems can easily read behind 
the text something of them, and thus gain some understanding of situations which, in 
a greater or lesser degree, are common to every civilized state. In this connexion the 
mature and practical wisdom of the learned author, explicitly or implicitly, illuminates 
the discussion. 


Cripps on the Law of Compensation for Land acquired under Compulsory 
Powers. By R. A. Gorpon. Ed. 8. London: Stevens and Sons. 
1938. Pp. Ixxvi, 992. (£2 15s.) 


Tue last elition, under the same editorship, of this standard text appeared in 
1931. Since then, there has been considerable legislation affecting the acquisition of 
land by public authorities—some new, some amending, some consolidating—and all 
making provision as to compulsory purchase and acquisition. This body of law has 
been dealt with in a comprehensive manner by Mr. Gordon, except that consolidating 
statutes have not been referred to in detail in order that the volume may not reach 
undue proportions. A new chapter has been added on the Restriction of Ribbon 
Development Act, 1935, and those on housing and town and country planning have 
been rewritten. Mr. Gordon has added references to many important new cases, and 
he has been fortunate in getting references to some unreported cases, and in having 
at his disposal notes on unreported cases by one of the official arbitrators. In addi- 
tion, he provides in an appendix authoritative reports of two leading cases: Metro- 
politan Railway Company and Metropolitan District Railway Company v. Burrow 
(which was only available heretofore in The Times, Nov. 22, 1884) and Lord Shand’s 
award in The Princes’ Street Garden Arbitration (the arbitration between the Cor- 
poration of Edinburgh and the North British Railway Company in 1892). Important 
statutes are provided in an appendix and copies of procedural precedents, etc., are 
printed in extenso. The table of cases refers to all the available reports for each case, 
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and reference to the abundance of statutes is made as easy as possible by admirable 
tables. As we should expect from the learned author of Compulsory Acquisition of 
Land and Compensation, the new Cripps is thoroughly reliable and it is not too much 
to say that for a practical knowledge of the law which flows from the width of 
statutes it is absolutely essential for the practical lawyer in the jurisdictions con- 
cerned. Elsewhere it has this great importance that, with the growth—possibly 
inevitable—of governmental activities, it is possible now to view with the greatest 
facility the manner and methods of working under the law in England, and to gain 
some knowledge of their social and economic value. Experience here is not entirely 


barren, and it is fortunate that a scholar of Mr. Gordon’s ability should have provided 
such an excellent guide to it. 


The League of Nations and the Rule of Law, 1918-1935. By A. ZIMMERN. 
Ed. 2, rev. London: Macmillan and Co. [Toronto: Macmillan Co. 
of Canada]. 1939. Pp. xiv, 542. ($4.00) 


Apart from a few verbal modifications and a number of extra reference foot- 
notes, only two changes of any significance appear in the new edition of Professor 
Zimmern’s book on the League of Nations. The first, in part 1, chapter x, is an 
amplification of his discussion of the situation which President Wilson found on his 
arrival in Paris in 1919. This, however, is not based on new material, but on R. S. 
Baker, Woodrow Wilson and World Settlement, which was published in 1932. The 
other passage, in part 11, chapter m1 (not, as Professor Zimmern asserts in his 
preface, in chapter 11) is an account of the outcome of the Ethiopian struggle and 
its effect on the league. The first edition was completed in October, 1935, when 
sanctions were just getting under way; and it concluded with an impassioned passage 
on Anglo-French friendship as the hope of the collective system. This has now dis- 
appeared, and is replaced by a brief treatment of the subsequent course of the dispute. 
Professor Zimmern here confines himself to the immediate outcome of that situation. 
“A study of the League in its present phase,” he says, “and, still more, an estimate 
of its prospects for the future would involve an examination of the whole international 
situation in its most recent development: and this would mean the writing not of an 
appendix but of a new book” (p. vii). Rather than face this formidable task, he 
has left the bulk of his material as well as his main thesis unchanged. The material 
is still useful and interesting ; but the soundness of his thesis, which was questionable 
even three years ago, has certainly not been strengthened by the passage of time. 


Epcar McINNIs 
University of Toronto. 


La Réorganisation des sociétés insolvables aux Etats-Unis: Essai de 
jurisprudence comparative. Par C. Det Marmot. Paris: Librairie 
du Recueil Sirey. 1938. Pp. xvi, 316. (75 frs.) 


Tue author of this book is a Belgian teacher of commercial law who spent a 
period of eighteen months in the United States studying American law and American 
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business practices in the field of corporate reorganization. He tells us that his study 
included the reading of books, articles, and cases, the taking of courses in Columbia 
University, the study of the original documents relating to some thirty reorganizations, 
and also conversations with such persons as law professors, lawyers, judges, bankers, 
industrialists, and administrative officials of the United States government. The fruit 
of these investigations is not a law book in the narrow sense but rather a lengthy essay 
designed to explain to foreign readers the way in which corporate reorganization has 
developed in the United States in the course of the last sixty years and the methods 
by which reorganizations are achieved today, including in such methods the practices 
and policies of financiers, corporate executives, and investors as well as the legal 
rules and legal procedures which form the framework within which the various parties 
in interest must operate. A final chapter is devoted to the consideration of certain 
proposals of the securities and exchange commission, a federal administrative body, 
for changes in those legal rules and procedures and the relation of these proposals to 
the general tendency towards “paternalism d’état” which has been characteristic of 
recent federal legislation in the United States. Since the publication of M. del 
Marmol’s book, many of these proposals have been adopted by congress. 

It would be easy for an American lawyer who was an expert in the statutes and 
judicial decisions relating to reorganization to pick flaws in the author’s treatment of 
the subject. Statements of legal rules are frequently made with no indication as to 
the decisions or other authorities relied upon, and the statements themselves are at 
times inaccurate to an extent which the corporate practitioner, interested in advising 
a client on the precise extent of his rights, would regard as seriously misleading. To 
judge the book by such standards as these is, however, wholly to misjudge it. It is 
not M. del Marmol’s purpose to give us a digest of cases but to paint with broad 
strokes a picture of a system as it actually works, to show us the roles which the 
various protagonists, financiers, corporation lawyers, judges, and others play, and the 
role which the securities and exchange commission was then seeking legislative 
authorization for playing, in the drama of reorganization. His concern with court 
decisions is less with endeavouring to ascertain the precise holding of a particular 
case than with attempting to distil out of a mass of cases some reliable generalizations 
as to how judges, taken in the mass, tend to react when confronted by certain basic 
reorganization problems, such as that of the extent to which concessions to share- 
holders, made with the approval of a substantial majority of the creditors, may be 
judicially sanctioned despite the opposition of a minority of the creditors. 

When a lawyer-reader has once understood what M. del Marmol is trying to do 
and what he is not attempting, and has overcome his professional tendency to regard 
every generalization about law as mere flight of fancy unless it is buttressed by a half- 
dozen well-documented foot-notes, he will find M. del Marmol’s book an unusually 
enlightening one. It can be read with profit both by those for whom the American 
system of corporate reorganization is a foreign and comparatively unknown system and 
by those for whom it is a native product with which they imagine themselves to be 
thoroughly familiar. And those who enjoy lucid and trenchant French will derive 
pleasure as well as profit from the reading of it. 

Prior to 1934, corporate reorganizations in the United States were, as M. del 
Marmol states, for the most part effected through the medium of equity receiverships, 
combined, where the corporation had a bonded indebtedness, with mortgage foreclosure 
proceedings. Under that system, the problem of dealing with dissenting creditors was 
a serious one. It was largely for the purpose of preventing obstructive minorities 
from unduly hampering the numerous reorganizations made necessary by the depres- 
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sion that congress, in 1934, adopted as an amendment to the federal bankruptcy act a 
section known as 77B. Under that section a reorganization plan, which has been 
accepted by a two-thirds majority of each class of creditors and—unless the enterprise 
is found to be insolvent—by a majority of each class of shareholders, and has been 
found by the judge to be “fair and equitable,” is made binding on all creditors and 
shareholders. 

The problem of dealing with recalcitrant minorities was thus solved by a method 
which has long been familiar to Canadian lawyers from Canadian legislation. Two 
important problems remained. One of these related to the question of the extent to 
which a judge could, notwithstanding objection by minority creditors, properly approve 
reorganization plans accepted by the designated statutory majorities, even though the 
plan permitted the shareholders to retain a substantial interest in the enterprise 
despite the fact that creditors’ claims were substantially scaled down. The second 
problem was one of devising means for preventing investment bankers, corporate 
executives, or other “insiders,” from obtaining untrammelled control of the reorganiza- 
tion machinery and manipulating it to their own advantage. 

Since these insiders are more commonly identified in interest with the shareholders 
than with the creditors, the two problems are, to a considerable extent, overlapping 
ones. Moreover, if effective methods can be devised for subjecting the reorganization 
plans of insiders to judicial or administrative scrutiny prior to their acceptance by 
the majority of the creditors, the danger that plans which are unduly favourable to 
shareholders will be judicially sanctioned, will be substantially diminished. Where, 
however, as has until recently generally been the case in the United States, reorganiza- 
tion plans are not presented to judges until the majority of the creditors have approved 
them, the likelihood that the judge will be extremely reluctant to upset such plans even 
though they may seem over-generous to shareholders is very great. It therefore 
becomes important to determine whether there is any rule of law which limits the 
power of the judge to approve plans of that character. In reorganizations under 
section 77B, the proper determination of that question depends upon whether the words 
“fair and equitable” in the statute should be construed as an implicit adoption of the 
views expressed in certain opinions of the supreme court in equity reorganizations, 
and on how far those opinions, which are oracular rather than precise, require that 
creditors be fully compensated before shareholders may be allowed to participate. 
M. del Marmol’s treatment of these questions, while excellent in the main, unduly 
minimizes the importance of these supreme court opinions. As he rightly says, they 
decide nothing definite as to the extent to which creditors’ priorities must be given 
recognition in a reorganization plan. (See, however, Case v. Los Angeles Lumber 
Products Co., 60 Sup. Ct. 1 (1939), decided since this review was written.) Yet, 
despite the indefiniteness of their actual holdings, these opinions contain language 
which has significant implications. The attorneys for shareholder-interests who have 
earnestly contended that the expressions used in these opinions are inapplicable to 
reorganizations instituted under section 77B and its statutory successor, the Chandler 
Act, have not, as M. del Marmol’s discussion of the problem might seem to indicate, 
been tilting at windmills. 

The other problem, that of protecting investors as a body against manipulation of 
the reorganization machinery by insiders, is the problem to which the securities and 
exchange commission has chiefly addressed itself in its now partly enacted programme 
of legislative reform. In the eyes of the commission and those who support its reform 
programme, as M. del Marmol tells us “le probléme de la défense des minorités 
devient celui de la protection des majorités.” 
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This reform programme originally included the compulsory appointment, in all 
cases, of reorganization trustees who are wholly independent of the old management 
(a proposal subsequently adopted with substantial modifications by congress in the 
Chandler Act of 1938) ; the formulation of the reorganization plan under the auspices 
of the trustee, and its tentative approval by the judge prior to its presentation to the 
creditors and investors for acceptance or rejection (adopted in the Chandler Act) ; 
the submission of reorganization plans of large corporations to the securities and 
exchange commission for an advisory opinion (adopted in the Chandler Act) ; a far- 
reaching plan of control over reorganization committees by the commission (mostly 
rejected by congress) ; and a provision for regulation by the commission of the pro- 
visions of trust indentures securing bonds (enacted in part but only indirectly related 
to reorganization). 

This programme is dealt with by the author realistically and understandingly. 
Although sympathetic towards the contention that there were serious abuses to be 
remedied, he is fearful that some of the remedies proposed may create more evils than 
they will cure. He suggests that the commission in its zeal for reform may have some- 
what exaggerated the extent to which investors’ interests were jeopardized by the 
unreformed system, and he questions whether the latter would fare better through the 
substitution, for the interested expertness of financiers, of the more disinterested but 
probably less financially competent activities of independent trustees and of the com- 
mission itself as the controlling forces in reorganization. 

One year of the new system has not been enough to demonstrate whether the 
author’s doubts or the commission’s hopes are the better founded. But what surprises 
an American lawyer who is reviewing M. del Marmol’s book for a Canadian law 
journal, is that, so far as he can judge from Canadian statutes and Canadian legal 
literature, the question whether it is desirable to institute a system of far-reaching 
public control over those private interests who tend to dominate the reorganization 
process seems not as yet to have become the subject of serious discussion in Canada. 
It is easy to say that American agitation for wide-ranging administrative regulation 
of corporate reorganizations is part and parcel of the new deal, and that the conditions 
which produced the new deal were, to some extent at least, peculiar to the United 
States. But criticism of banker-control over reorganizations and advocacy of adminis- 
trative restraints thereon had become articulate with us not only before the election 
of President Roosevelt but before the onset of the great depression. 

The struggle in the United States to delimit judicial power to approve reorganiza- 
tion plans by some formula which will compel rejection of plans which, although 
approved by creditor majorities, are over-generous to shareholders, began at an even 
earlier date. It was originally precipitated by the peculiarities of our former anti- 
quated method of reorganization through foreclosure proceedings, a method which 
lent itself all too well to bondholder-shareholder combinations for squeezing out the 
interests of unsecured creditors. But the struggle has gone on unabated now that that 
method of reorganization has become obsolete and that we have adopted a method 
more closely analogous to Canadian practice. The reviewer has, however, searched 
the treatises and law-review articles on Canadian company law in vain for indications 
of the emergence of questions of this nature. Have Canadians perhaps more faith 
than we possess in the efficacy of the democratic principle of majority rule as applied 
to the reorganization of financially embarrassed enterprises, or have Canadians more 
confidence than exists among us in the ability of Canadian judges of first instance 
to make wise and effective use of their discretionary powers? Do Canadians, in other 
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words, want their courts to act as little more than rubber stamps for majority-creditor 
decisions, or do they feel that their judges are more able and willing than we have 
found most of our judges to be to arrive at informed, independent judgements of plans 
which come before them with the hallmark of majority-creditor approval ? 


E, Merrick Dopp, Jr. 
Harvard Law School. 


La Cour supréme et le new deal: Jurisprudence constitutionnelle de la cour 
supréme des Etats-Unis (1933-1936) et réforme du pouvoir judiciaire 
(1936-1937). Par R. Pinto. (Bibliothéque d’Histoire Politique et 
Constitutionnelle.) Paris: Librairie du Recueil Sirey. 1938. Pp. 266. 
(35 frs.) 

Tuis learned work pertains to the background and the controversy in the United 
States in 1937 over the battle to “liberalize” the supreme court by means of the 
Judiciary Bill of February of that year. The author traces the decisions of the court 
from 1935 through 1936, with extensive quotations from the opinions and much docu- 
mentation in foot-notes, as preludes to the constitutional struggle of the following 
year, and then sets forth the main provisions of the Judiciary Bill, with its final defeat 
because of the self-liberalization of the court by means of a series of so-called progres- 
sive decisions. There then follows the Congressional Act of August 24, 1937 (50 Stat. 
752, ch. 754) by which, when federal constitutional issues are raised by private 
litigants, the attorney-general of the United States may intervene, with direct appeals 
to the supreme court. The volume closes with the appointment to the supreme court of 
Judge Hugo Black. 

M. Pinto has correctly interpreted the revolution in constitutional jurisprudence 
that has occurred in some fields in the United States as brought to light in this volume, 
but whether or not this is a lasting revolution is an entirely different question, which 
only the future course of events can determine, and on which the author expresses no 
opinion. He is on sound ground when he shows that the court was acting quite inde- 
pendently—in its true American fashion—in its decisions during 1935 and 1936; and 
the long list of decisions which he marshals and interprets—from Panama Refining Co. 
v. Ryan, (1934) 293 U.S. 388, Schechter v. United States (the N.R.A. Case), (1933) 
295 U.S. 495, United States v. Butler (the A.A.A. Decision), (1936) 297 U.S. 1, 
and others, to the Judiciary Bill of February, 1937—conclusively demonstrate his 
position that the stage was being set for attacks by politicians, publicists, and to some 
extent the general public upon court itself as an “obstructive” force to social and 
economic reform. 

M. Pinto is likewise upon incontrovertible ground when he marshals the evidence 
to show that the president of the United States, after his first criticism of the con- 
stitution itself following the N.R.A. Case—as being of the “horse and buggy” era 
(“du cheval et des phaetons,” p. 173)—slowly but inexorably formulated plans to 
deflect the personnel of the court into a direction of co-operation with his social and 
economic reform programme, and that this was the objective of the famous Judiciary 
Bill of February, 1937. Apparently after his re-election by overwhelming majorities 
in 1936 the president determined to bend the court to these policies. As the author 
further shows, it was because of the court’s complete reversal in outlook, largely 
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through the influence of Judge Roberts in joining the ranks of the so-called “liberals” 
—with violent dissent on the part of the minority judges—thus changing the balance 
of power in the court, that the bill was defeated; for by means of a sudden series of 
decisions co-operative with the legislative programme of the new deal, pending con- 
sideration by the senate of the bill, hostility to the court was crushed in the senate, 
and the bill defeated. But the author, while hinting at the thought, does not expressly 
state the words of the president who said “We lost that battle [over the Judiciary 
Bill], but we won the war” (cf. the reviewer's discussion, “Streamlining the Con- 
stitution” in 16 New York University Law Review, p. 1). 

I am not sure that M. Pinto is correct when he sets forth as having great 
significance the procedural reforms of 1937 already referred to pertaining to inter- 
vention by the attorney-general of the United States in constitutional issues raised 
by private litigants, with direct appeal to the supreme court, and a requirement that 
a three-judge court sit in passing upon injunctions filed by private litigants against 
enforcement of congressional acts because of their alleged unconstitutionality. Such 
practice, with the exception of intervention, obtained and still obtains with respect to 
jurisdiction in federal courts when asked to invalidate state laws—ever since 1910— 
so that the 1937 reforms are not especially important. What is more important, and 
what M. Pinto could not point out because of the date at which his treatise concludes, 
is the fact that since the defeat of the Judiciary Bill of 1937 the supreme court has not 
been in the habit of declaring unconstitutional any laws of congress, and only few of 
those of the several states to date. Per contra, this court has most actively co-operated 
with the legislative policies, in proper cases and controversies, in a number of fields 
not covered by M. Pinto’s volume, because occurring after its publication (cf. E. S. 
Corwin, The Constitution and What It Means Today, pp. 39-40, 50, 58, 105, 178-9; 
and Court over Constitution, chap. 1). And it is a matter of known fact in the 
American legal profession today that but few important cases have been taken to the 
court by large and important interests in American industrial life within the recent 
period. Can we from these facts generalize, as M. Pinto might have on the basis of 
the information which he possessed, that the supreme court now functions, temporarily 
perhaps, in a more restrictive orbit, so that judgements of unconstitutionality are not 
handed down? (cf. C. Kerr, “The Thirty Years’ War on the Supreme Court” in 
36 Commercial Law Journal (1931), 555). 

M. Pinto has marshalled the evidence for his thesis from authoritative legal 
literature as well as the outstanding decisions of the supreme court. His citation of 
The New Republic at considerable times is probably only to represent the critical 
habits of thought of Americans who espouse its philosophy. The author incorrectly 
states (p. 250) that it was Senator Johnson of Colorado who “Thanked God” when 
the Judiciary- Bill was defeated in the senate, when as a matter of fact it was Senator 
Johnson from California. I am not sure that it is correct to say that the controversy 
over the powers of the court during debates on the Judiciary Bill was the greatest crisis 
in our constitutional history “since the Civil War” (p. 187), for we went through a 
similar experience following that war in the days of the reconstruction era when 
congressional schemes to control the court came to nought (cf. Warren, A History 
of the Supreme Court, vol. 1). The court adopted similar methods of strategy to 
defeat these attempts as it did in 1937; and while the prestige and authority of the 
court suffered for a decade thereafter—as it may suffer in the present—this gradually 
changed, and the court advanced to new heights of judicial supremacy in the United 
States (cf. Edouard Lambert, Gouvernement des Juges aux Etats-Unis, chap. 1v; and 
L. B. Boudin, Government by Judiciary, vol. 11). These analogical developments 
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M. Pinto does not touch upon, nor the general observation that our supreme court 
has usually, in the long run, “gone along with” predominant popular sentiment— 
although at times it has misjudged such sentiment. On the whole, I commend this 
volume as the most complete and authoritative upon the subject with which it deals; 
sometimes only foreign jurists at long range from us, can best and most objectively 
describe our own foibles and errors as well as our national tendencies. 
E, F, ALBERTSwoRTH 

Northwestern University School of Law. 


Mr. Justice Holmes and the Supreme Court. By F. FRANKFURTER. Cam- 
bridge: Harvard University Press. 1938. Pp. [viii], 139. ($1.50) 
The Brandeis Way. By A. T. Mason. Princeton: Princeton University 


Press. 1938. Pp. [xiv], 336. ($3.00) 
Cardozo and Frontiers of Legal Thinking: With Selected Opinions. By 


B. H. Levy. New York: Oxford University Press. 1938. Pp. 
xvi, 315. ($2.50) 


Tuese three books represent three fundamentally different approaches to law as 
related to three members of the supreme court of the United States. Those members 
of the court, in their opinions and juristic philosophy, shared a common liberal realistic 
attitude toward the administration of justice. Yet the different characteristics of these 
men of common aims and aspirations can be strikingly pointed out by considering these 
books which the Editor has grouped together for this reviewer to discuss. 

In many ways the smallest book is the most important one to lawyers. Mr. 
Justice Holmes and the Supreme Court was originally a set of lectures delivered at 
Harvard University. Professor Frankfurter has since become a member of the 
supreme court of the United States like his subject the distinguished Mr. Justice 
Holmes. The analysis of the juristic philosophy of his predecessor and great personal 
friend is a valuable source of information as to the probable juristic philosophy of 
Mr. Justice Frankfurter. The intellectual bond between the two justices was a very 
strong one. Mr. Holmes called for a classical balance of rights of personality against 
rights of property and of society as a whole. The first two lectures in the book 
illustrate, by reference to court opinions, the attitude of Mr. Holmes on these matters. 
The third lecture deals with the federal system of government and shows again that 
striving for a classical balance. Mr. Holmes, who fought in the war between the 
states for the preservation of the federal system, was also keenly aware of the impor- 
tance of leaving local issues to local legislatures and tried to uphold the legislative 
judgement of the latter whenever possible or even when in doubt. He thought that the 
federal courts should concern themselves primarily with questions of federal law 
rather than of state law. Both he and his expounder were in addition keenly alive to 
the dynamics of the expanding federal economy. These lectures have a beauty of 
expression and a simplicity of language which even the great master himself has not 
excelled. No doubt that is so because they represent a true labour of love. The book 
contains in addition a reproduction of the portrait of Mr. Justice Holmes by Hopkin- 
son, and there are two appendices giving the list of cases holding state action invalid 
under the fourteenth amendment. 

Mr. Justice Brandeis, who was so long associated with Mr. Justice Holmes in 
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majority and minority opinions that their juristic philosophy seems identical at times 
in aims and purposes, usually supplemented the Holmesian conclusions by well- 
documented and clearly reasoned economic arguments. These arguments were used 
to justify many legislative experiments as reasonably related to the purpose in mind 
and went therefore beyond the mere presumption of constitutionality in the absence 
of any evidence compelling a contrary conclusion. Yet, while showing the great 
grasp of modern business and finance, they also represented an entirely objective 
attitude toward legislative experiment. The basic study, making possible these 
economic legal opinions, was laid in the early career of Mr. Brandeis when he 
participated in such movements as the Massachusetts savings bank life insurance plan. 
He really created and started this plan nearly thirty years ago. The Brandeis Way 
presents a fascinating story of painstaking economic investigations of life insurance 
costs, followed by action direct and remedial. It was an exciting and long-drawn-out 
legislative contest which brought about the enactment and later the continuation of 
the well-developed and much discussed savings bank life insurance plan. All aspects 
of it were well aired in public debates. And in its legislative history we find the truly 
democratic processes of government in action under the leadership of the best pro- 
fessional and business men of the comriunity. The leaders in the movement were 
men who cast aside party lines and personal economic welfare in the interests of a 
particular needy class and of the general welfare. Such a picture of democracy in 
action has a truly nostalgic appeal just now. It is also significant that in the periods 
of strain of the last ten years the Brandeis life insurance plan has had its greatest 
development in volume of business and in prestige. 

Mr. Justice Cardozo, unlike the two great liberal justices already discussed, came 
to the supreme court of the United States from the New York court of appeals with 
a much greater prestige and aura of achievement about him than he was ever able to 
attain on the supreme court. His great work in juridical philosophy as a writer and 
as a judge was in his brilliant expositions of the technical rules of the common law 
and their origins and changes. Naturally he had more scope for that work in New 
York than on the supreme court, where he did not have time before his death to 
synthesize his often brilliant intuitive opinions on federal problems. Mr. Cardozo’s 
writing lacks the simple elegance of Mr. Holmes, who also wrote a classical treatise 
on the common law. The Cardozo technical skill and literary style often obscured 
his grasp of the great constitutional and economic problems discussed in his opinions. 
His intuitive grasp of modern business, which he studied almost exclusively as a 
judge, was most striking in one of his supreme court opinions and the reviewer was 
also fortunate to have seen it illustrated in personal conversation off the record. 
However, Mr. Cardozo was sometimes the victim of his lyric style of writing, which 
Mr. Levy calls his prose poems. Mr. Justice Brandeis who was undoubtedly his equal 
in technical skill and analysis on common-law and economic problems, by contrast, 
never yielded to the temptation of lyric writing but sought to “sugar coat” or disguise 
legal innovations by buttressing his opinions by an objective collection of economic 
and legal facts. Of the three books Mr. Levy’s is the most comprehensive study of 
his subject. In many ways it is also the most objective, but he himself is some- 
times a victim of his lyric style of writing, and his passages are heavily laden in other 
places with literary, scientific, and psychiatric allusions and quotations. We could 
wish that he and Mr. Justice Cardozo had been edited at times by Mr. Justice Holmes. 
Mr. Justice Frankfurter’s book as pointed out above is stylized in the Holmes tradition, 
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and Mr. Mason has caught much of the technical style and economic penetration of 
Mr. Justice Brandeis. 

J. Forrester Davison 
The George Washington University Law School, 
Washington, D.C. 


Introduction to the Study of the Law of the Constitution. By A. V. 
Dicey. With Introduction and Appendix by E. C. S. Wave. Ed. 9. 
London: Macmillan and Co. [Toronto: Macmillan Co. of Canada]. 
1939. Pp. clviii, 681. ($4.50) 


In the preface to the first edition of his /ntroduction to the Law of the Constitu- 
tion, Dicey made it clear that he was not writing a complete account of constitutional 
law, but that he was dealing only “with two or three guiding principles which pervade 
the modern constitution of England” (p. v). He warned his readers that “the habit 
of looking too exclusively at the steps by which the constitution has been developed 
[should] not prevent students from paying sufficient attention to the law of the 
constitution as it now actually exists” (p. vii). Unfortunately, his clarity of exposi- 
tion and his profound sincerity have led many students to erect his political ideas 
into fundamental principles of faith and to disregard his warning. In short, writers 
on the constitution were divided into two camps—those who “accepted” Dicey and 
regarded every departure from his principles as subversive of democracy, and con- 
stitutional realists who felt that Dicey’s ideas, whatever their intrinsic merit, were 
hindrances to progress and had to be destroyed root and branch. In such circum- 
stances, it was inevitable that Dicey’s reputation should suffer. The new edition 
of this famous work might well bear as a subtitle the phrase “Dicey restored.” 

The task of the editor was a difficult one. As Dr. Wade points out, Dicey is a 
classic, and “to reproduce Dicey in modern guise” (p. xi) would be sheer vandalism. 
The learned editor has accordingly left the original text as it was settled by the 
author in 1908; his contribution being a lengthy introduction (replacing Dicey’s 
introduction to the eighth edition) and appendices on the nature of administrative 
law, the liabilities of the state and its agencies in the ordinary courts, and an analysis 
of the law of public meetings and freedom of discussion. 

In the introduction, the editor has compared the constitution of 1885 with that 
of 1938 on the basis of Dicey’s three principles—parliamentary sovereignty, the rule 
of law, and conventions of the constitution. In discussing each, he has been con- 
cerned to examine “lawyer’s concepts” (p. xxxvii) in the light of events since 1885, 
and, while he may have departed from Dicey’s injunction as to the functions of a 
constitutional lawyer, he has succeeded in giving us a full-bodied explanation of 
constitutional doctrines—one which, by according adequate recognition to the adminis- 
tration of law as distinguished from legal principles, avoids the need for relying on 
fictions for its support. 

In our opinion, Dr. Wade’s most noteworthy contribution is contained in those 
parts of the introduction and appendix where he treats of administrative law. As he 
points out, judicial and popular distrust of administrative agencies is due not so much 
to any alteration in the character of public law as to Dicey’s emphasis on individual 
liberty. Dicey ignored the service-functions of the state even as they existed in his 
own day and he was therefore free to criticize administrative discretion. “Nor did 
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he clearly distinguish between discretion given to officials by statute and the arbitrary 
discretion which the Crown of old had claimed” (p. 483). Today, no one writing 
on the constitution can deny the existence of administrative law, even if only to 
damn it. Dr. Wade’s appendix in this connexion provides the necessary corrective 
to Dicey; and we hope, fervently, that those who quote Dicey so assiduously in 
condemning administrative law will give to the views of his editor the consideration 
they so richly deserve. Dr. Wade’s plea for a frank recognition of the wide scope 
of administrative law—‘“the organization, the methods, the powers (whether styled 
administrative, legislative or judicial), and the control by higher administrative or 
by judicial authority of all public authorities” (p. 482)—should meet with the 
approval of all students of the subject. 

The appendix dealing with freedom of assembly and freedom of discussion is 
especially welcome at this time. That such privileges must be preserved if democracy 
is to endure, no one will deny. But to make this assertion still leaves open the 
question as to how these privileges may best be secured. Dr. Wade contends that 
the approach to the problem should be “from the point of view of the private citizen 
and his need for protection, rather than of the safety of the State and its officers” 
(p. 550). But he admits that no matter how much the law is clarified, the problem 
of administration will remain. Consequently, “there is need as much for the formu- 
lation of policy which will influence police administration as for actual reform of the 
law” (p. 551). We submit that there is only a slight possibility of progress along 
these lines so long as we remain in the groove of common-law principles. If, as 
we assume, free speech and freedom of assembly are necessary, existing privileges in 
this regard should be supplemented by schemes of a positive nature whereby opposi- 
tion groups would be given an opportunity of voicing their opinions. Indeed, with 
the development of the radio, we sometimes wonder whether, in seeking to assert the 
freedom of assembly, we are not in reality yielding the substance for the shadow. 
In conclusion, we can only say that Dr. Wade has been eminently successful in his 
task. Through his efforts Dicey ceases to be a symbol and becomes again a living 
work on the constitution. 

J. FinxetMan 
Law Building, University of Toronto. 


Réformes constitutionnelles: Défense de Vintérét général et stabilisation 
des pouvoirs dans la démocratie. Par J. Fasren. Paris: Librairie 
du Recueil Sirey. 1938. Pp. 127. (20 frs.) 


M. Fasten is concerned with the threat to democracy by the rise of the totali- 
tarian powers, and in particular with the threat to the French republic following 
the Stavisky crisis of 1934. Since “the great danger for democracies lies in the lack 
of authority,” he wishes to strengthen the executive in France, and so to diminish the 
ministerial instability which has given the Third Republic over a hundred govern- 
ments in sixty years. 

To achieve this he would extend the term of office of the president, and establish 
a permanent body of guardians of the constitution, above the chambers, giving it 
control of justice and police, with a national guard, and means to promote education 
in civics. He would introduce indirect election for senators, and give that body 
charge of legislation, in agreement with the government. The powers of the chamber 
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of deputies would be correspondingly reduced. It would lose control of legislation, 
would sit for shorter periods so as not unduly to embarrass the executive, and it 
could be dissolved at need. It would, however, remain the guardian of ministerial 
responsibility. Thus, argues M. Fabien, the government would be stabilized and 
strengthened, though sufficient control over it would remain. It would be cut loose 
from party dictation. 

Doubtless the necessities of the present war are giving to the government in 
France some of the powers with which M. Fabien would re-endow it. But whilst 
admitting the need for a reform of the French constitution of 1875, it must also be 
admitted that it would be a very unusual chamber of deputies which would agree to 
have its powers thus truncated. And in opposing such changes the popular chamber 
would have on its side that perennial fear of Frenchmen for a dictatorship which 
ever since the crisis in May, 1877, has stultified any and every attempt to overcome 
the admitted weakness of the executive. 


RF. 


Pre-Reformation England. By H. M. Smita. London: Macmillan and 
Co. [Toronto: Macmillan Co. of Canada]. 1938. Pp. xvi, 556. 
($7.50) 


Tuts survey is both learned and charitable. It deals mainly with the outstanding 
features of pre-reformation England, especially the great “isms” of that age— 
monasticism, scholasticism, mysticism, and humanism. It deals very sketchily with 
other aspects, notably those of the law and constitution. Indeed, an unwary reader 
might get the impression that the extension of the royal courts, the growth of a 
secular civil service, the evolution of parliament and council, the transformation of 
the monarchy, and the appearance of centralized bureaucratic administration had little 
to do with the reformation, that, in short, we can explain the reformation without 
studying the growth of the national state. This, of course, Canon Smith would 
probably be the last to maintain; while he might well point out that to discuss that 
particular aspect properly would require another book. The same is true, to a less 
degree, of the evolution of bureaucracy in the papal curia itself. 

However that may be, this volume is a pleasure to read. It does not contain 
much that is new, but it does contain much that is important, judicious, and 
attractively written. Mistakes are very rare, though there are one or two assertions 
which should perhaps be modified in any subsequent edition: that William .the Con- 
queror introduced canon law into England (pp. 64, 73); that the fears of the people 
compelled king John to submit to Innocent III (p. 253); that Wyclif was a friend 
of Thoresby (p. 125), or that his views had been “leavening the masses” previous to 
the peasants’ revolt of 1381 (p. 274). Wyclif’s contribution to the peasants’ revolt of 
1381 was probably very slight. Some details of the Shillingford case (p. 218) are 
questionable (see M. E. Curtis, Some Disputes between the City and the Cathedral 
Authorities of Exeter). Dr. Coulton will probably have something to say about the 
“truculent” Margery Backster (p. 282). There are one or two slips, e.g. for “157” 
(p. 64 n. 4) read “195”; for “1274” (p. 103) read “1474”; for “symbolised” (p. 292) 
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read “sympathised.” But the standard of scholarship is high. The book will take its 
place as probably the best and most interesting introduction to the great events of the 
reign of Henry VIII. 


B. WILKINSON 
University of Toronto, 


The Spirit of the Legal Profession. By R. N. Wirx1n. New Haven: Yale 
University Press. London: Humphrey Milford, Oxford University 
Press. 1938. Pp. viii, 178. ($2.50) 

Lawyers and the Promotion of Justice. By E. L. Brown. New York: 

Russell Sage Foundation. 1938. Pp. [iv], 302. ($1.00) 


Jupce Witkrn’s collection of addresses under the title of The Spirit of the Legal 
Profession might well be styled “In Praise of Lawyers.” It is the kind of thing we 
all like to think about ourselves. Indeed it is the very kind of thing we go on telling 
each other at every meeting of the local, provincial, or national bar association. “The 
professional spirit [of the legal profession] sets its seal against self-seeking and self- 
aggrandizement. It awakens a social consciousness and conscience. It tends to inspire 
men with the zeal of the scientist, the devotion of the saint” (p. 160). Judge Wilkin’s 
addresses are so full of such lyrical bits exalting the part which the legal profession 
has played in keeping alight the torch of “justice” against the attacks, apparently, of 
everyone but members of the legal profession, that it might aptly be recommended as 
a source-book of perorations for speakers at bar dinners. 

We have no intention of deriding a book of this nature inasmuch as we too, 
in our feebler way, have striven at sundry times and places to make speeches in the 
same vein. The necessity of an esprit de corps to any group or profession is not only 
desirable but absolutely essential to its continued existence—particularly when that 
existence involves a monopoly of legal administration, and when there are signs 
stronger than ever before, that such monopoly is not only resented today, as it always 
has been, but is being actively attacked and called on to defend itself. 

A large part of Judge Wilkin’s book purports to be an historical survey of the 
leading part which the legal profession has played in developing and maintaining 
“law” and “justice” throughout the ages. The King James-Ellesmere-Coke con- 
troversy is again given large prominence and the legal profession given the credit for 
the “independent” judiciary of which Judge Wilkin and bar meetings make so much. 
Nowhere do we hear in this book of the spirit of the legal profession which even in 
the nineteenth century attempted to keep legal administration “independent” of any 
movement to modernize or simplify procedure, or of that spirit which resented the 
merchants of Lombard Street giving laws to Westminster Hall, nor of that modern 
spirit which attacks as “bureaucratic” the efforts of others carried on outside the legal 
profession, directed to a more full attainment of justice. 

The very fact that one hears the legal profession saying over and over to itself 
the things one finds said so well by Judge Wilkin reminds one of the Coué cult—“we 
are getting better and better every day.” Does the profession need to say this because 
it is feeling badly? And does it gain any renewed vitality from the saying? After 
all the profession depends not on itself for its existence, but on the public which it 
purports to serve. Unless we convince the public, there is little value in telling our- 
selves that we are the pillars of society and democratic institutions. The fact that we 
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have told ourselves this so many times does not seem to have helped either the present 
position of the profession or the attitude of the public towards law, which it associates, 
not altogether kindly, with lawyers, or justice, with which it says the legal profession 
has shown a singular lack of concern. 

It is probably this simple business of the difference between law and justice which 
makes the efforts of Judge Wilkin (like the efforts of so many legal writers, speakers, 
and trustees) seem barren. At the close of his book, the author says that “the aim of 
the great lawyer, like the law he espouses, is justice” (p. 171). At another place he 
refers to the lawyers who “while they daily minister to man’s petty needs, . . . also 
plan a better course” (p. 132). Who are these “great lawyers” who are eternally 
seeking the “better course”? Who indeed is the “great lawyer”? To what extent 
does the profession measure its “great” men either as attending to man’s “petty needs” 
or of seeking a more just social order? To what extent does the profession seek to 
assist even in satisfying the “petty needs”? To what extent does it go beyond training 
to take advantage of the existing rules? To what extent does it train for social 
responsibility or lend conscious and unified support for betterment of substantive or 
procedural law? 

There is little use tossing these questions aside even with the able rhetoric and 
commendable enthusiasm of Judge Wilkin. They press too hard. Many members 
of the legal profession have of late devoted attention to the question of the manner 
in which the public’s needs might be more adequately served by the bar. Such efforts 
have been of a more or less sporadic nature, however, and the difficulty which inheres 
in such a book as that of Judge Wilkin is that he assumes a certain constant quality 
in the profession itself. The realities of the situation are that the legal profession is 
composed of persons of many diverse interests and loyalties. Some may be little 
more than financial advisers, business experts, or tax experts, and since we no longer 
separate the solicitor from the barrister, the chief concern of most of the profession 
lies in the advancing of their clients’ interests irrespective of the broader question of 
improving the administration of justice in favour of that mass of persons with the 
“petty needs” of unorganized individuals. It is not without significance that Mr. 
Justice Stone a few years ago referred to the fact that the spoils and rewards offered 
by the business world have “made the learned profession of an earlier day the 
obsequious servant of business, and tainted it with the morals and manners of the 
market place in its most anti-social manifestations” (48 Harvard Law Review (1934), 
at p. 7). 

Naturally such a remark can apply only to a very small percentage of the pro- 
fession. At the same time the extent to which the intelligent member of the profession 
without business or social connexions is able to reach the mass of the public remains 
a problem which has yet to be solved. Further, if many of our “great” lawyers have 
allied themselves with individual groups and special interests, a great deal more than 
“pep talks,” even as sincere and learned as those of Judge Wilkin, is needed to make 
effective any latent power of the profession towards a better administration of justice. 

The other book which is the subject of this review, published under the auspices 
of the Russell Sage Foundation and written apparently, although characteristically 
enough, by a layman (indeed by a laywoman) purports to deal objectively with the 
mode in which the legal profession attempts to grapple with the broader question of 
administration of justice, its shortcomings in that respect, and the efforts which have 
been made by the profession to overcome the antagonism of the public and the accusa- 
tions which have been made regarding the profession’s lack of interest in the very 
things which Judge Wilkin would have us believe they have always championed. 
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As the author of Lawyers and the Promotion of Justice indicates, legal education 
is “the keystone on which the entire superstructure rests, because the product of the 
law schools determines the character of legal and judicial practice” (p. 288). Con- 
sequently, a great portion of this book is devoted to various trends of legal education, 
criticisms which have been made and efforts of the law schools to meet these criti- 
cisms. Fundamentally the problem here is whether legal education should be merely 
a “bread and butter course” such as is provided by the American night schools which 
we purport to scorn (although the question of the extent to which we have departed 
from their method of instruction is doubtful), or a broader training combining the 
elements of teaching which can be used in practice with the elements of what the public 
demands and what the legal system might achieve in light of the work done in the 
other social sciences. In addition, the present book is concerned with discovering 
statistically what ratio the number of lawyers bears to total population, the income 
of lawyers, and the problem of obtaining better legal service for the bulk of the 
population who feel either that law to them is something remote and unimportant or 
that it is a luxury for the wealthy. The criticisms which have been made against 
continuing the monopoly of the legal profession over the administration of justice are 
here considered dispassionately and objectively. The author lists five: “(1) delay 
and uncertainty in the courts; (2) prohibitive expense of litigation; (3) unprofessional 
conduct and the slowness of the bar in ridding itself of unscrupulous members; (4) 
insufficient interest on the part of the bar in the promotion of justice; (5) failure 
of the profession to accept its social responsibilities” (p. 197). Consideration of these 
items would, in the reviewer’s opinion, furnish a better tonic for the legal profession 
than a constant diet of eulogies. As shown by Miss Brown, many lawyers, though 
still not sufficient in number, are conscious of the necessity of change and the author 
lists and discusses steps which have been taken from within the profession to rectify 
the sins of omission and commission of that body. Amongst such improvements are 
listed the move towards uniform state laws, the work of the American Law Institute 
in restating and otherwise improving substantive law. Of a similar nature is the 
law revision commission in New York state, undoubtedly prompted by the late Mr. 
Justice Cordozo; and one might add that the support which the better law schools 
are now receiving in the United States from the profession is indicative of an attitude 
to take steps which will afford an opportunity for the future lawyer to have some 
knowledge of things beyond a “practical points” education. 

The author lists and discusses various steps which are being taken to develop new 
tribunals and to reform procedure; to bring law to the poor and, more difficult and 
perhaps more important, to bring law to persons of moderate means who have been 
overlooked in the movement towards specialization: 

Of the two books under review possibly the legal profession will prefer that of 
Judge Wilkin. It will at least furnish the glow of self-righteousness which perhaps 
is necessary to the lawyer in these times of reduced fees and reluctant clients. The 
sincerity of Judge Wilkin is obvious and his style is in the grand manner. On the 
other hand, the survey made by Miss Brown is disturbing rather than analgesic. 
Without embroidery or flights of fancy, she shows the things we have done and the 
things we have left undone and seeks to restore the health that the public believe is 
no longer in us by an examination of what has been done, what should be done, and 
the efforts which are being made to achieve a co-operative endeavour of both public 
and legal profession towards a better administration of justice. 


Cecir A. WricHT 
Osgoode Hall Law School. 
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James Madison: Philosopher of the Constitution. By E. McN. Burns. 
(Rutgers University Studies in History, vol. I.) New Brunswick, 
N.J.: Rutgers University Press. 1938. Pp. xii, 212. ($2.50) 


THE many practical compromises which made up the constitution of the United 
States, are the sources of the philosophy of James Madison, one of its distinguished 
architects from Virginia. His preoccupation with general theories and philosophies of 
government seems to have coincided with his interest in public service as a member 
of state and federal governments, as an elected member of the legislative branches, 
delegate to the constitutional conventions, and later secretary of state and president 
of the United States. In his lower offices he learned much of the practical aspects 
of government, but according to Mr. Burns, his career as president of the United 
States was an anticlimax to an otherwise distinguished career. His conduct of foreign 
relations was not only inept but apparently characterized by a political morality 
impossible to defend at the present time. Mr. Burns appropriately considers chiefly 
his earlier, wiser, and more permanent contributions in his role as a maker and 
interpreter of constitutions. 

Madison was a moderate in his political philosophy, and probably suffered much 
from unfair criticisms and partisanships uncongenial to his highly intellectual and 
well-balanced theory of government. He believed in judicial review of legislative 
action to uphold the bill of rights portions of the constitution, but not to mark out 
the line between state and federal exercise of legislative powers. He believed in the 
extension of the popular ballot for electoral purposes as widely as at present, but he 
was afraid of excesses of such a group of artisans and city people without property, 
whom he and the other small landed gentry hated and distrusted. So he proposed 
that there be an upper chamber, which would be elected only by persons of substance 
and property, whose interests would be in conflict naturally with any attempts to 
destroy the bases of property and the security which it brings. He was afraid of 
legislative power in general and so had the check of the executive power and the 
judicial power. He was afraid of executive power becoming too great and so had it 
checked by the other two. And, although least afraid of the judicial power, he thought 
it should be sparingly exercised in advancing the federal powers. His greatest con- 
tribution was the practical device whereby the people of the sovereign states ratified 
the new constitution through specially chosen constitutional representatives who were 
not the existing governing officials of the states. In that way greater prestige was 
given to the new government as it was a sharing of sovereign powers by the people 
of the states rather than by their transitory governments. The concept of dual 
sovereignty shared by state and federal governments has since been a source of 
much strength not only in the United States, but also in the British Commonwealth 
of Nations and its great federal Dominions, Canada and Australia. 

The book is written in a clear and readable style. We do not get the impression 
of great interpretative writing or of any strong emotional fervours. It is more a 
digest of well-established scholarship, and as such is very useful to lawyers because 
of its compactness and understanding of legal problems. It is attractively printed, 
and has a useful bibliography and index. 

J. F. Davison 


The George Washington University Law School, 
Washington, D.C. 
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Public Opinion. By W. Avsic. New York and London: McGraw-Hill 
Book Co. [Toronto: George J. McLeod]. 1939. Pp. xiv, 486. 
($4.00) 


In spite of what dictatorships can do, public opinion is the necessary support of 
every system of government, as well as of the myriad interests and causes that flourish 
in a modern civilization. So important has public opinion become, in peace or war, 
for democracies or dictatorships, that vast ramifying organizations have been created 
everywhere, to sound it, or to nurse it, or to control it. These organizations, taking 
advantage of the new agencies that annihilate distance and bring the words of one to 
the eyes or ears of millions, have developed various arts and techniques for can- 
vassing, registering, and influencing the changing trends of opinion. On a tremendous 
scale attack and counter-attack are waged by manifestoes. Perhaps nothing is more 
characteristic of our times than that one of the first acts of war was the dropping by 
British planes of millions of leaflets on enemy territory. In this age it was inevitable 
that the subject of public opinion should be raised to the status of a specific branch of 
knowledge—about which text-books are written. 

As such, the work before us is one of the best of its kind. It is well arranged 
and well documented. It is broad in its scope, lucid and accurate in its statements. 
Dealing as he does with a subject at once very comprehensive and very elusive, the 
author maintains a fine sense of proportion and a marked absence of bias. He pre- 
sents a straightforward account alike of the nature and processes of public opinion 
and of the numerous pressures and controls to which it is subjected. He cites apt and 
interesting illustrations, and he avoids the jargon of the higher psychology. 

There are, however, certain aspects of the subject from which the author shies 
and the omission of which distinctly limits the value of his work. He has a brief 
and unsatisfactory concluding chapter on “Public Opinion and Reality,” which should 
have provided the occasion for a far more searching analysis. More specifically, he 
omits almost entirely the problem of the efficacy of the control of opinion. What 
modes of propaganda have proved most successful, and why? What are the effects 
of censorship of various kinds, and why are they often so different from those intended 
by the censors? What differences are there between the short-run and the long-run 
effects of intensive political control of the expression of opinion? Why and how do 
spontaneous movements of opinion often defeat the calculations of the manipulators? 
What can be learned from the experience of mass advertising of trade articles? While 
questions of this kind can seldom be answered categorically, a considerable body of 
evidence has accumulated concerning them, and the author misses the opportunity they 

present for suggestive and challenging if not yet conclusive treatment. This indeed 
' is characteristic of the present state of his subject. We have an immense amount of 
laborious research devoted to the techniques for “measuring” public opinion, often 
with pseudo-accurate mathematical refinements. If some part of that energy had been 
devoted to assessing the actual efficacy of various types of control we would be further 
advanced in our knowledge of the whole subject. 


R. M. McIver 
Columbia University. 
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The Personality Conception of the Legal Entity. By A. Nexam. (Harvard 
Studies in the Conflict of Laws, vol. III.) Cambridge, Mass.: 
Harvard University Press. 1938. Pp. [vi], 131. ($2.00) 


Tuts admirable little volume (third of the Harvard studies in the conflict of 
laws) criticizes current assumptions concerning the nature of juristic personality, 
and particularly the view that the human being is the only natural subject of rights. 
The author demonstrates that anything which the community chooses to regard as 
such—whether plant or animal, human being or disembodied spirit, individual or group 
—can become a subject of rights. Thus the use of the word “person” to indicate the 
subject of rights is unhappy and misleading, the product of the assumption under 
criticism. Whatever is the subject of rights is a legal entity, apart from any question 
of personality, free will, or objective reality. There is indeed no such thing as a 
legal reality as a thing in itself; legal reality is subjective and variable, “that which 
is created and recognized as such by the community.” 

It follows that any distinction attempted to be drawn between natural and artificial 
persons is misconceived: all so-called legal persons or entities are man-made and 
artificial. Again, the conflict between the “real” and the “fiction” theory of cor- 
porations resolves itself in the light of the author’s thesis. Each contains an element 
of truth, neither contains the whole truth. The corporation is real only in the sense 
that the law makes it the subject of rights; it is fictitious only in the sense that all 
legal entities, being man-made and artificial, partake of fiction. 

As a sample of keen analysis and lucid argument in a narrow field, Mr. Nékam’s 
work is extremely valuable. But since the author places ultimate faith in the “view 
of the community” and since the community has approached the problem under review 
from the point of view of personality—has, that is to say, itself made the assumptions 
which he attacks—the reviewer cannot but wonder whether the author has not to a 
degree pulled himself up by his own boot-straps. There is at any rate much of 
interest and value contained within these hundred-odd pages, which must be read 
without benefit of index. 


E. R. Hopkins 
University of Saskatchewan. 


Les Pouvoirs du juge en droit canonique: Contribution historique et 
doctrinale a l’ étude du canon 20 sur la méthode et les sources en droit 
positif. Par C, Leresvre. Paris: Librairie du Recueil Sirey. 1938. 
Pp. 341. (75 frs.) 

L’ouvrace de M. Charles Lefebvre est l’une des meilleures monographies 
canoniques publiées depuis la promulgation du Codex Juris Canonici (1917) que nous 
ayons lues. L’objet principal du livre est un commentaire historique et doctrinal du 
canon 20: Si certa de re desit expressum praescriptum legis sive generalis sive 
particularis, norma sumenda est, nisi agatur de poenis applicandis, a legibus latis in 
similibus; a generalibus juris principiis cum aequitate canonica servatis; a stylo et 
praxi Curiae Romanae; a communi constantique sententia doctorum. Le rdle et les 
pouvoirs du juge sont un peu estompés et ne viennent qu’au second plan. Aussi 
pensons-nous que le sous-titre (Contribution historique et doctrinale a l'étude de canon 
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20 sur la méthode et les sources en droit positif) conviendrait mieux que le titre 
général adopté par |’auteur. 

Le but de l’auteur est double: (i) déterminer s'il existe des lacunes dans la 
législation positive de l’église ou si le domaine d’application de la loi est indéfini; 
(ii) la premiére hypothése admise, fixer les normes supplétives qui doivent éclairer 
le juge et le canoniste généralement parlant dans la solution des cas non prévus, méme 
implicitement, par la loi en s’appuyant sur le canon 20 du code de droit canonique. 
Parmi les sources supplétives d’ordre rationnel, M. Lefebvre est amené a étudier le 
role et importance de I’analogie (leges in similibus latae), le recours qui s’impose 
aux principes généraux du droit (principia juris generalia) et l’influence dominante 
de l’équité canonique (aequitas canonica). Parmi les éléments d’ordre positif, qui 
peuvent aussi suppléer au silence de la législation, il précise jusqu’A quel point on 
peut s’appuyer sur le style et la pratique de la curie romaine ainsi que sur !’opinion 
commune des docteurs. Toutes ces questions sont étudiées dans leur cadre et leur 
évolution historique 4 travers la littérature canonique, depuis leurs origines dans le 
droit romain en passant par les décrétistes, les décrétalistes, les scolastiques, les 
grands maitres du xvire et xviite siécles jusqu’au Codex Juris Canonici. Cette vaste 
enquéte manifeste chez l’auteur un sens juridique aiguisé, un esprit rompu aux 
méthodes scientifiques, une connaissance siire des doctrines canoniques et une érudi- 
tion considérable. Elle nous donne un commentaire exhaustif du canon 20. 

Les conclusions de l’ouvrage nous paraissent solides et nous y souscrivons sans 
arriére pensée. On pourrait les résumer ainsi: “la loi ne s’étend pas indéfiniment” 
et son domaine ne dépasse l’esprit joint aux termes dans lesquels elle est formulée. 
Quand le cas n’est pas prévu, “le juge le résoudra en faisant appel a la ratio (de la 
loi), c’est-a-dire, en tenant compte des divers éléments dont la considération doit 
influer sur la solution. Celle-ci sera autant que possible intégrée dans le corps juri- 
dique positif, en utilisant l’analogie et les principes généraux. Enfin, le juge sera 
guidé dans son travail, en premier lieu, par le style de la Curie Romaine, puis par 
l’opinion commune de la doctrine, desquels il ne lui serait permis de s’écarter que 
pour des motifs trés sérieux.” 

Toutes ces qualités soulignées et sans vouloir retirer rien de ce que nous avons dit 
plus haut, il faut regretter certaines négligences qui n’auraient pas di échapper a 
l’auteur ou au correcteur d’épreuves. Dans un ouvrage consu de citations et de 
références, elles sont explicables mais trop nombreuses pensons-nous. A part les 
errata notés en appendice, nous signalerons les suivantes: la citation du canon est 
inexacte et dans la texte et dans la note (2), on y lit mandatum au lieu de prae- 
scriptum (p. 17); le cardinal de Luca est du xvitte siécle (p. 123), et (p. 126) il est 
due xviie ce qui est juste. Il y a ici et 1a des fautes d’impression, des références 
inexactes ou incomplétes. Enfin, la table bibliographique a des lacunes et ne respecte 
pas rigoureusement |’ordre alphabétique qui a été adopté en principe. Ce sont la des 
vétilles dont il ne faut pas exagérer l’importance, mais qui déparent un peu un 
ouvrage aussi remarquable que celui de M. Charles Lefebvre. 


ArtHur Caron, O.M.I. 
Université d’Ottawa. 
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The Law Relating to Income Tax of the Dominion of Canada: Being an 
Analysis of the Provisions of the Income War Tax Act, R.S.C., 
1927, Chapter 97, and Amendments thereto with Reference to and 
Notes upon Pertinent Decisions. By H. A. W. Praxton. Toronto: 
Carswell Co. 1939. Pp. xxxvi, 313. 


As this is essentially, especially in view of the war and the resulting heavier 
taxation, a practical book, it seems fitting that it should be reviewed from a strictly 
practical point of view. While generally the publication of texts in the form of an 
annotated statute is to be deprecated, as the law rarely lies within the compass of any 
particular statute, in the case of the Income War-Tax Act this is not so, and in the 
book under review, that particular form has the advantage of drawing immediate 
attention to any subsequent amendments, that past experience teaches are incessantly 
made. Therefore it must be admitted that in choice of form the author has dealt 
wisely in adopting a method all too popular in Canada in other spheres of law where 
the shortcomings of the system are as obvious as they are impractical. It is to be 
doubted, however, if the large number of decisions cited from United States reports 
have much value in work upon a Canadian statute which seems to be largely an 
original work and not to any extent adopted or adapted from similar legislation in 
England or the United States. It is also to be noted that there are not many refer- 
ences to departmental rulings, and anyone who has had even fairly slight dealing with 
this subject knows that such rulings form an important body of the so-called law 
under the act. Otherwise the text covers remarkably concisely a wide subject and 
gives a comprehensive view of a large body of case law within a compass that makes 
for easy and quick reference to the essential points. All the relevant English cases 
are there and the growing body of Canadian jurisprudence is exhaustively covered. 
The format and type are excellent. One notices that the case citations are not uniform, 
case dates are missing in many instances, and that round and square brackets are used 
somewhat indiscriminately. Dates of cases are always part of the proper citation 
of a case. Where they are part of the case designation, they appear in round brackets. 
Where part of the report designation, square brackets are used. But there is no 
excuse for their omission in either case. Likewise where no table of abbreviations 
is given, the adoption of a uniform system of designation of reports is at least to be 
expected. This may appear captious criticism, but the prime essential of a law text 
is accuracy, and if accuracy is lacking in the details, what guarantee has the reader of 
accuracy in other respects? The experience of the author in this case is a guarantee 
of the accuracy of his opinions, but a little more attention to detail would inspire 
greater confidence in those not aware of his intimate knowledge of the subject. The 
index, an important part even of an annotated statute, is well done and errs if any- 
thing on the side of being too exhaustive, which is far better than the reverse. 

R. M. Writes Currry 
Toronto. 


Evidence Before International Tribunals. By D. V. SANpiFER. Chicago: 
Foundation Press. 1939. Pp. xii, 443. ($10.00) 


Wits the recent breakdown of the organs designed to maintain order and peace 
among nations, renewed importance attaches to the slow but continuous processes by 
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which law is excreted from the practice of states. The type. of organization set up in 
the treaties of 1919 is a highly desirable, but also somewhat novel and therefore pre- 
carious, mode of accelerating the approach to a disciplined world community. Its 
temporary failure throws our hopes back upon the growth of rules by custom and 
precedent. 

Among such processes, the most productive is arbitration, which sprang into 
prominence in the nineteenth century, and which has multiplied in frequency in the 
twentieth. The records of ad hoc and permanent arbitral tribunals and courts of 
international justice have become one of the most abundant as well as most persuasive 
funds of precepts for the government of international relations. In view of this 
recognized fact, the work done upon the procedure before such bodies has been 
strikingly meagre; and it would be difficult for an international lawyer to find a more 
useful field of service than in the formulation of general rules by a synthesis of 
arbitral practice. 

Mr. Sandifer’s book is a contribution of the first magnitude. If governments 
and their agents and counsel can be induced to use it in the preparation and argument 
of cases before international tribunals, much of the reproach of delay, uncertainty, 
and irregularity addressed at arbitral proceedings will be silenced. For these com- 
plaints have usually no more foundation than the refusal of such tribunals to be limited 
by national rules of evidence which pleaders often seek to impose, and their insistence 
upon wide discretion in the admission and evaluation of documents and testimony. 
Convincing justification for this latitude, as well as demonstration of its establishment 
as a right in the absence of provision to the contrary, is provided by the author. 

It is a curious fact that, in spite of the frequency and importance of Anglo- 
American arbitrations, the common law. has been less dominant than the civil in 
determining the practice of interndtional tribunals in the matter of evidence. To the 
common lawyer participating in that practice for the first time this comes as something 
of a shock. Mr. Sandifer quite rightly explains it less by the influence of civilians 
as arbiters, or as draftsmen of rules, than by two other circumstances. The first of 
these is the enormous difficulty, largely due to factors of time and space, of obtaining 
good evidence on national claims. The tribunal which applied the strict rules of 
Anglo-American law as to relevancy, directness, and interest of the attestant, would 
often deny itself the sole existing means of information. The other circumstance is 
the absence of a jury, which makes it unnecessary for the international as for the 
civil tribunal to apply restrictive rules designed to prevent a group of laymen from 
being misled as to the probative value of different grades of evidence. 

Mr. Sandifer regards the use of the affidavit as the most significant contribution of 
the common law to international rules of evidence. The civilian is disposed to look 
with some distrust upon this ex parte document as compared with the formal deposi- 
tion before judicial officers and in the presence of the parties which takes its place 
in his system. Nevertheless, international tribunals consistently admit affidavits when 
they are produced, and our author frankly confesses that this liberality has sometimes 
been abused by claimants. The remedy which he proposes is not to eliminate 
affidavits as a mode of proof, but to require more formality in their making, and to 
give tribunals specific discretion to refuse an award on affidavits alone if better 
evidence might have been produced. 

In his treatment of adverse inferences from failure to present certain evidence, 
and of judgement by default, the writer is, I think, unduly impressed by what he 
regards as the necessity of treating tenderly such powerful and sensitive entities as 
“sovereign states.” I like better the statement made on behalf of the United States 
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in the Palmas Island Case that “nations come before an arbitral tribunal as private 
litigants before a domestic court.” Nothing better could happen than that this 
observation, made in denying the essential probative force of the so-called “sovereign 
assertions” of governments, should become a maxim of international jurisprudence. 


P. E. Corsetr 
McGill University. 


The Starra: Their Effect on Early English Law and Administration. By 
F. A. Lincotn. London, New York, Toronto: Oxford University 
Press. 1939. Pp. xvi, 152. ($2.75) 


Tue basis of Mr. Lincoln’s essay is found in the starra (plural of the latinized 
word starrum, derived from the Hebrew sh’tar, meaning “a contract” )—documents 
concerning contracts between Normans and Jews in England from 1070 to 1290. 
The Jews were excluded from all other occupations, with few exceptions, save that 
of financial agents. The taking of interest was forbidden by the church to Christians, 
and permitted solely to Jews, who were even encouraged into the banking business by 
the king, because their financial activities meant a ready source of revenue for him, 
and some form of banking was even in those days economically essential. The Jews 
of that time were serfs, owned in England by the king and protected by the king’s 
charter. The royal privileges, however, were by no means privilegia favorabilia, but 
rather onerosa or odiosa. It was the Jews who had to bear the brunt of the hate, 
Yet, under the protection of the kings, the Jews enjoyed some measure of communal 
autonomy and ruled themselves according to their own Hebraic law, administered 
in the Jewish court of law, the “Beth Din.” 

In disputes with Christians they had the king’s writ and six of the twelve men of 
the jury had to be Jews. In the exchequer of the Jews (Scaccarium Judeorum), there 
were for some time Jews among the separate Custodes Judeorum, who had to deal with 
Jewish matters, as they affected the king’s treasury. They were appointed probably 
for their special knowledge in Hebrew language and laws and customs of the Jews, 
for the purpose of assisting the barons of the exchequer, who thus themselves obtained 
some knowledge of these matters. This suggests that the contact between Hebraic 
law and early English law left its mark on the latter. The author points out, though 
avoiding any dogmatic assertion with regard to this question, several instances, which 
are remarkable indeed. Thus, for example, we have the writ of elegit (1285), which 
was given to Jewish creditors according to the laws of the Jewry for some consider- 
able time before, and, the “separate examination of the wife” in order to ensure the 
wife’s consent to the conveyance of property in which she had some interest, a pro- 
cedure which arose some time in the thirteenth century. Now a starr in the British 
Museum (1280) shows that this practice was at that time in vogue among Jews 
according to Talmudic law, concerning a wife’s rights under the kethuba or marriage 
contract. Further, the maxim, Cujus est solum, ejus est usque ad coelum et ad 
inferos cannot be traced in any form in the Digest or elsewhere in Roman law. But 
the phrase occurs in several starra and may be traced to a passage in the Mishna of 
the first century a.v. In Talmudic law this maxim is used throughout to define 
ownership, so that a complete conveyance required the full formula, “From the depths 
of the earth to the height of the sky.” 


Though the Hebrew sources are quoted correctly by the author, his explanation 
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seems hardly sufficient. The meaning of the last-mentioned phrase did not, as the 
author says, arise from a mere technical point from “the ancient custom of building 
houses, etc.,” which would have applied to Romans and Jews alike, and could thus 
not explain the basic difference between Roman law and Talmudic law. That phrase 
means far more. It contains the essential distinction between Roman law and Tal- 
mudic law with regard to ownership of immobilia. While under Roman law, according 
to the maxim: Omne, quod inaedificatum est solo cedit, the owner of the ground was 
necessarily the owner of the building, and a partition was possible vertically only; 
under Talmudic law the owner of the ground was not necessarily the owner of the 
building, and a partition was thus possible horizontally as well, so that one person 
could own the upper flat of a house only, while another owned the lower flat. There- 
fore, the full formula “From the depths of the earth to the heights of the sky” was 
necessary for the conveyance of the complete ownership of the ground, the whole 
house and the airspace above (see Das Talmudische Recht by S. Rubin (Wien, 1938), 
I, pp. 43, 46). 

Mr. Lincoln’s book is clear and scholarly, written in a more vivid style than 
might be expected in a book dealing with legal documents. It assists in gathering 
from the starra much contemporary history and law, social movement and develop- 
ment, as influenced by the kings, the church, the barons and the Jews. 


H, Rusin 
Law Building, University of Toronto. 


A Digest of the Law of Agency by William Bowstead. By A. H. Forses. 


Ed. 9. London: Sweet and Maxwell. Toronto: Carswell Co. 1938. 
Pp. xciv, 400. (30s.) 

Consideration in the Law of Simple Contract: Being the Lee Essay Prize 
of the Honourable Society of Gray's Inn for the Year 1938. By J. 
Wicks. London: Stevens and Sons. 1939. Pp. xii, 78. (5s.) 

A Selection of Cases and Materials on the Law of Contracts. By G. K. 
GarpNner. Cambridge: Harvard University Press. 1939. Pp. xii, 
1276. 


It is to be feared that modern authorities on legal methodology would not hesitate 
to criticize severely the form of a book like Bowstead on Agency. A series of dog- 
matic articles, however carefully drafted, cannot be regarded as an ideal medium for 
the exposition of the complex trifurcate problems of agency law. They may solace 
the stern faith of the black-letter lawyer but they cannot make explicit the considera- 
tions of fairness to the parties and the sociological interests which these problems 
involve (see W. W. Cook, “Williston on Contracts” in 23 Jilinois Law Review 
(1939), at p. 509). On the other hand, it may be urged that Bowstead is a practi- 
tioner’s book whose main function is to supply a reliable guide to relevant cases. The 
practising lawyer wants primarily to know what the courts have decided; he is quite 
competent to speculate for himself about their reasons for doing so. Whatever force 
there may be in this justification, it remains a fact that text-books which take the 
form of a digest make notoriously dull reading and to this practising lawyers as well 
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as others will testify. Bowstead suffers from another defect to which the flesh is heir. 
Editors of legal text-books have a too pious regard for the ipsissima verba of deceased 
authors. The present editor has in some places laid hands upon Bowstead’s “wise 
saws” and changed them to accord with modern judicial instances. But, as Dean 
Falconbridge has pointed out, there are still certain articles which call for modification 
(J. D. Falconbridge, “The Law of Agency” in 17 Canadian Bar Review (1939), at 
p. 248). Like its predecessors, the present edition contains no references to law- 
review articles or notes. Subject to these limitations, the book will, no doubt, continue 
to be found useful in certain quarters. 

Mr. Wicks’s study on consideration in the law of contract was awarded the Lee 
essay prize of Gray’s Inn for the year 1938. He has made a most commendable effort 
to trace the evolution of the idea of consideration and to explain its effect in the law 
today. Naturally he canvasses the various recommendations of the law revision com- 
mittee with whom he does not always find himself in accord. The clarity of his 
exposition is not advanced, however, by his predilection for long sentences, some of 
which impose a considerable strain upon the reader’s patience. He is to be con- 
gratulated for taking the view that the doctrine of consideration ought to be judged 
by the results which it has been made to produce in practice. In the reviewer's 
opinion he might, perhaps, have been a little more astute to uncover certain uses of 
expediency to which the doctrine has been put by the courts. In exploring the 
boundaries of a general theory of law, one must ever be on the alert for “inarticulate 
major premises.” Moreover, a sensitive person might find some of Mr. Wicks’s 
statements a trifle too abrupt. His sociology is inclined to be pontifical. We are 
told, for example, that, if the rule in Dunlop v. Selfridge, [1915] A.C. 847 were 
reversed, “trade would be brought to a standstill” (p. 68). When we lawyers are 
called by the battle cry of sociological jurisprudence into fields of disputed social 
policy, we ought to tread warily and avoid even the appearance of naive assurance. 

Professor Gardner of the Harvard Law School is well known to students and 
teachers of contracts for his notable attempt to summarize the basic social purposes 
which the law of contracts, in its various departments, seeks to attain (see “An 
Inquiry into the Principles of the Law of Contracts” in 46 Harvard Law Review 
(1932), at p. 1). Im the preface to the case-book he briefly restates some of the main 
points made in the earlier study. Every case-book is sui generis in the sense that it 
is designed to suit the tastes of a particular teacher and the requirements of a par- 
ticular curriculum. This book has been prepared with an eye to the revised curriculum 
of the Harvard Law School (1938). We can only hope, for its distinguished editor, 
that his work achieves that high degree of success in the classroom which it deserves. 


Morratt Hancock 
Law Building, University of Toronto. 


Commercial Law of Quebec. By L. C. Carrott. Toronto: Sir Isaac 
Pitman and Sons. 1938. Pp. xii, 252. ($1.50) 

Tuts book is not written for members of the legal profession, and perhaps it 

should not be reviewed by one of them. The best judge of its utility would be a 


reader from one of the classes of people—accountants, trust officers, student laymen, 
and others requiring some knowledge of the law—to whom it is addressed. That 
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there is a demand for popular statements of the law is clear, for such books as these 
are constantly in demand, and today various types of non-legal professional training 
include a “course” in law as a compulsory subject. Just what the results are may 
be a matter of doubt, but there is, prima facie, no reason why law should be less 
amenable to popularization than any other science or social science, and a good deal 
more reason why it should be kept from becoming a mysterious ritual understood by 
the initiates only. Mr. Carroll has set his hand to a task for which there is a good 
deal to be said. 

In such a work, however, one major problem is that of selection. This the author 
has not really solved, for he has adopted the dangerous method of trying to say a 
little about everything. The result is that almost the entire field of Quebec law 
is covered, the space left for more strictly commercial law being correspondingly 
reduced. Hence he deals with constitutional questions (two pages), persons, acts 
of civil status, gifts, successions and wills, delicts and quasi-delicts, and other border- 
line topics, in what is necessarily the most sketchy manner. The title is thus not 
fairly indicative of the author’s purpose, for he is really writing of the whole body of 
Quebec law, giving particular emphasis to its commercial aspects. 

There is little point in commenting in detail on such a compendium. Every page 
is a condensed statement of certain legal rules and principles, with very little detailed 
analysis. The condensations vary greatly in value; some, such as the few paragraphs 
on the distribution of legislative powers, being weak, in part misleading; others, such 
as the discussion of contracts by correspondence or the principles of lease and hire 
(of which the author has written elsewhere) being good brief statements of the law. 
But even a good brief statement, if it is as brief as some of these passages, can have 
little meaning to one unfamiliar with legal terminology. Even for those who have 
such knowledge the omission of all qualifications leaves the statements often far too 
sweeping. In places where points of detail are included, there are a number of slips 
that should be corrected if any second edition is contemplated. 

If allowance is made for all the handicaps under which the author of such a book 
is working, Mr. Carroll can be said to have shown considerable skill and even greater 
courage. His desire to compress produces a cryptic style which, when he must use 
those hybrid terms which the civil law of Quebec gives rise to in translation, is not 
always easy to read or to understand. The statement that “A farmer is usually civil, 
even if he sells his products, unless he runs a business such as a bakery,” is intelligible 
in its context, but distinctly odd in isolation. 

F. R. Scorr 
McGill University. 


The Adolescent Court and Crime Prevention. By J. G. Britt and E. G. 
Payne. New York: Pitman Publishing Corporation [Toronto: Sir 
Isaac Pitman and Sons]. 1938. Pp. xvi, 230. 


Booxs and articles on crime prevention usually reflect either a strong legal or a 
strong sociological bias, depending on the particular training and. experience of the 
writer. It is a matter of some importance, therefore, that this book is the product of 
collaboration between a city magistrate of the city of New York (Brill) and the 
chairman of the department of educational sociology at New York University (Payne). 
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Such collaboration provides unusual assurance, on the one hand, that due regard will 
be paid to the practical difficulties involved in the effective functioning of a court and, 
on the other hand, that due emphasis will be given to modern scientific progress in 
understanding the causal factors which produce criminal behaviour. 

It is the specific thesis of the authors in this book that new and more effective 
means of dealing with adolescent offenders must be devised if any real progress is 
to be made in crime prevention. The largest proportion of crime today, they claim, 
is committed by youth between the ages of sixteen and twenty-one. Being in actual 
fact neither children nor adults, such offenders are, in law, dealt with in a confused 
and inconsistent manner. In civil law, they are regarded paternalistically as “infants.” 
In criminal law, they are treated (or mistreated) as though they were fully responsible 
adults. What is harmful about this latter procedure is that disposal of these adolescent 
cases through adult courts ensures for so many of them a continuing criminal career. 
The authors do not propose that adolescent offenders should be treated as irresponsible 
children and do not favour extension of the jurisdiction of children’s courts to include 
this age group. They believe that these cases can be handled most effectively through 
the establishment of a separate court. In support, they describe the work and pro- 
cedure of the adolescent court of Brooklyn where an experiment along this line has 
been in progress since 1935. 

While the authors present a strong case in favour of the adolescent court, they 
offer in this book an even more important plea for an enlightened attitude toward 
youthful criminals in modern society. It is, perhaps, unfortunate, that the title and the 
avowed purpose of the book imply that it is limited in scope to the rather narrow 
issue of the special court. Even those who may be inclined to “view with alarm” any 
further development of special courts to deal in special ways with special problems, 
will find in this book much that is useful and informative on the broader and ultimately 
much more important issue of adolescent crime. Thus the first chapter deals in a 
very competent manner with the general problem of crime causation, and traces the 
long and futile search for a single cause of crime. The reader is warned against 
over-indulgence in any one theory such as the currently popular emphasis on mental 
abnormality. “Nothing so beclouds the issue of crime causation as this insistence on 
mental inferiority as the prime cause of crime. The crimes that are the greatest 
menace to society are not those perpetrated by an isolated moron or a lunatic at 
large” (p. 10). The authors contend that in the light of modern sociological evidence, 
a career of crime must be viewed as “a culmination of a complex series of inevitable 
forces at work in the physical and social environment of the individual” (p. 13). The 
authors then turn their attention to the problem of adolescence and present in the 
second chapter a brief summary of the modern scientific evidence available in this 
field. The groundless, but still popular notion that adolescence is a period which 
cannot be surmounted without a great deal of storm and stress, is severely criticized. 
“Parents and others have become so imbued with the teaching that the physiological 
changes characteristic of puberty are closely related to emotional instability, that they 
have become resigned to the appearance of both these changes together... . It is 
easy to see the paralyzing effect that this attitude would have upon any constructive 
approach to the problem of adolescence” (p. 30). Evidence is cited that the turmoil 
and conflict which are characteristic of adolescence in our culture are entirely lacking 
in other more primitive cultures and that, therefore, the peculiar difficulties of 
adolescence are properly attributed, not to the physiological concomitants of puberty, 
but to the social conflicts which occur during the emancipation of the child from his 
family. There follows, in subsequent chapters, a series of essays dealing with the 





Reviews oF Booxs 501 


importance of the family, the school, and the community in producing (or preventing) 
criminal behaviour among adolescents. 

On the whole this book represents a sane and well-balanced discussion of the 
factors which are now known to be important contributing causes of crime. It suffers 
somewhat from its limitation of purpose (the plea for a separate adolescent court) 
and from its dual authorship (certain unnecessary repetitions such as the three separate 
descriptions on pp. 178, 189, and 222 of the number and functions of the probation 
officers in the adolescent court of Brooklyn). Nevertheless, it constitutes a significant 
contribution to the literature on crime prevention by advocating a cautious extension 
to adolescent offenders of the same philosophy which led to the establishment of chil- 
dren’s courts—a philosophy which recognizes that crime does not happen by accident, 
that there are important causal factors in the community for which the offender and 
especially the young offender should not be held responsible, and finally that the 
intelligent social treatment of criminal behaviour in its earlier forms is the most 
practicable approach to crime prevention. 


C. R. Myers 
University of Toronto. 


Crime and the Man. By E. A. Hootan. Cambridge, Mass.: Harvard 
University Press. 1939. Pp. xvi, 403. ($3.75) 


The American Criminal: An Anthropological Study. By E. A. Hooran. 
Vol. I: The Native White Criminal of Native Parentage. With the 


collaboration of the Statistical Laboratory of the Division of Anthro- 
pology, Harvard University. Cambridge, Mass.: Harvard University 


Press. 1939. Pp. xvi, 310; appendix, [497]. ($10.00) 


THESE two volumes are the first reports of a twelve years’ survey by Professor 
Hootan of the anthropology of the American criminal. This series cannot fail to 
attract much attention for its contribution to a neglected field of criminological study. 
The casual reader will also be attracted by three lesser but highly attractive char- 
acteristics: a pungent, witty style; some amusing drawings which replace the usual 
formidable graphs, and a theory which may not be universally popular. The wit and 
the drawings must be enjoyed first-hand. The author states the theory in these words: 
“You may say that this is tantamount to a declaration that the primary cause of crime 
is biological inferiority—and that is exactly what I mean. To the human being who 
is organically sound—physically and mentally fit—the savior of society (a role to 
which I assuredly do not aspire) might say, ‘Thou art Peter, and upon this rock will 
I build my social order.’ Certainly the penitentiaries of our society are built upon 
the shifting sands and quaking bogs of inferior human organisms” (Crime and the 
Man, p. 130). Crime and the Man is an introductory volume presenting a summary 
of the entire survey. This is to be followed by three volumes containing in detail 
the statistical data and complete analysis of the material compiled by the author and 
his co-workers. The American Criminal is the first of the three detailed statistical 
monographs. 

Crime and the Man may be described as a summary, and the three larger volumes 
as “a detailed presentation of statistical data, upon which the validity of the summary 
depends.” The author describes the introductory volume in this way: “These con- 


15 
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clusions represent the closest approximation to the truth which I am able to make 
from the largest body of data on criminal anthropology heretofore collected and 
analyzed” (Crime and the Man, p. 20). This contention is justified by an examination 
of the scope of the survey: “The totals of subjects measured and observed in the 
survey were: prison and reformatory inmates 10,953; county jail prisoners 2,004; 
criminal insane 743; defective delinquents 173; insane civilians 1,227; sane civilians 
1,976. The grand total was 17,680, but of these some 604 were omitted in analysis” 
(Crime and the Man, p. 22). The magnitude of the task is further illustrated by the 
fact that “Some 22 standard anthropometric measurements on head and body were 
taken in the case of each individual, and from these measurements were calculated 
13 indices or percental relations of one measurement of another, such as the relation 
of head breadth to head length” (Crime and the Man, p. 22). Sociological, medical, 
and psychiatric items were also recorded. Other morphological features which could 
not be measured were appraised and noted: “The total number of anthropological facts 
available for the study of each individual was 107, and of sociological items 13, 
exclusive of sundry medical and psychological information” (Crime and the Man, 
p. 22). 

Professor Hootan’s investigation is distinguished not only by this wealth of 
observed data but also by the modern facilities, the personnel and equipment which 
were available to him, for the tabulation and interpretation of the results. It is not 
surprising that from such a large volume of observed facts and with such improved 
methods, the author is able to make an unprecedented number of deductions in the 
field of criminal anthropology. Contemporary studies in criminology, apart from crime 
detection or police science, are largely concerned with the social causes of crime. 
There is an implied assumption that criminal behaviour is caused by unhealthy environ- 
ment, including such factors as poverty, faulty education, poor home conditions, ill 
health. This point of view points to the best, perhaps the only approach to the prob- 
lem of crime prevention. Improve the environment in childhood and youth, and crime 
will naturally diminish: this has come to be regarded as a self-evident truth. Since 
Lombroso and Goring, the present work is the only important evidence of an organic 
basis for crime. The deductions made in these studies lead to the conclusion that 
criminal behaviour is the result not only of bad environment but also of poor con- 
stitution. The author puts it in these words: “Man is an organism, and his behaviour 
arises from his organic constitution, as it responds and reacts to environmental stimuli. 
The variations of the individual organism, as well as the nature of the stimuli, deter- 
mine the nature of the response. Specifically, we are undertaking to examine the 
physical characteristics of a large series of antisocial individuals in order to find out 
whether their varied types of delinquency are associated with their anthropological 
characters, and whether they are physically distinguished from those of us who are, 
perhaps temporarily, at large, and at least putatively, law-abiding” (Crime and the 
Man, p. 33). The author finds anthropological differences between criminal and non- 
criminal, between the sane and insane criminal. Criminals differ among themselves 
with the nature of the offence which they have committed. Different races and 
nationalities show a disposition to favour certain types of crimes. 

Most readers will probably be interested first in hearing to what extent criminals 
differ from law-abiding citizens. Some of the differences are striking. Criminals 
are less often married, more often widowed, and more frequently divorced than com- 
parable civilians. The occupational status of criminals is, on the whole, markedly 
inferior to that of ethnically comparable civilians. Criminals are likewise inferior in 
educational attainment. Generally criminals are below civilians in sociological status. 
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Physical differences are also striking. Criminals are inferior in stature, shoulder 
breadth, and chest depth. Tattooing is commoner among criminals, but is regarded 
by the author as of little significance. Low and sloping foreheads are more prevalent 
in criminals. Criminals show a larger proportion of thin-lipped individuals. They 
display a higher percentage of dental overbites—where the upper front teeth bite over 
the lower incisors. The Lombrosian theory of malformation of the ears of criminals 
as evidence of degeneracy is not substantiated. The author sums up the physical 
differences: “Thus, the physical contrast between the criminal and his civilian mate 
emphasizes the smaller size of the felon, his inferior weight and poorer body build, 
his smaller head, straighter hair, absolutely shorter and relatively broader face, with 
prominent but short and often snubbed nose, his narrow jaws and his rather small 
and relatively broad, ears” (Crime and the Man, p. 127). No attempt is made in 
this review to describe the precautions taken by Professor Hootan to ensure the 
statistical validity of his conclusions. It is unlikely that the observations will be 
challenged. If this series does not evoke wide interest, it will be due not to any lack 
of scientific validity or importance but because the author’s findings can have no 
immediate application to the detection, prevention, or suppression of crime, 
K. G. Gray 

Law Building, University of Toronto. 


Modern Criminal Investigation. By H. SoperMAn and J. J. O’CONNELL. 
New York, London: Funk and Wagnalls Co. 1937. Pp. xvi, 461. 
($3.00) 

Punishment and Social Structure. By G. Ruscue and O. KrrcHHEIMER. 
With a foreword by T. Settin. (Publication of the International 
Institute of Social Research.) New York: Columbia University 


Press. 1939. Pp. xiv, 268. ($3.00) 


Tue authors of Modern Criminal Investigation state that “This work is primarily 
for policemen, detectives and other peace officers, but also for lawyers and students 
of criminal investigations” (p. viii). They have produced a volume which more than 
justifies this objective. It is an admirable text-book for a police school or other 
school in which police science is part of the curriculum. Scientific methods used in 
detection of crime are portrayed in sufficient detail that any person performing the 
tests will find this an excellent reference. One example selected at random will 
illustrate the value of the book for teaching purposes. In chapter four dealing with 
identification by finger prints, there is a sufficient description of the anatomy, with 
an account of the historical development and a description of the individuality and 
permanence of finger prints. The actual method of making finger prints is given, 
including the necessary equipment. There is also a clear exposition of the more 
difficult part of the whole procedure: the classification and registration of an individual 
print. As with all scientific methods, experience and a competent instructor are no 
doubt essential in order that the student become competent, but a handbook such as 
this is an invaluable aid. In addition to the summary of scientific procedures, there 
is a practical exposition of those methods which police experience has shown to be 
most valuable in the detection and apprehension of criminals. This covers a wide 
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range of police practice including such matters as taking statements from witnesses 
and suspects, sketching the scene of a crime, investigation of particular offences such 
as homicide, burglary, and arson. The authors wisely have refrained from trying to 
include topics which can be dealt with adequately only in a separate volume. Topics 
such as the mental examination of prisoners cannot be condensed to a few brief para- 
graphs with any value. In Modern Criminal Investigation, by avoiding such highly 
specialized fields, and by a thorough survey of the essentials in police work, the 
authors have succeeded in writing what should become a standard text in crime 
detection. 

The origin of Punishment and Social Structure, as related in the preface, is of 
interest. It was commenced by Dr. Rusche in Germany in 1931, when the international 
institute of social research was located in that country. In 1933 the institute was 
closed by the German government, and it transferred its main activities to Columbia 
University. Dr. Rusche’s manuscript was delivered to the institute after its removal 
to New York. Dr. Kirchheimer then completed the work. Commencing in the middle 
ages, the authors trace the historical development of different forms of punishment. 
Changes in punishment are related to changes in social and economic conditions. 
While the account of the historical development of forms of punishment is noteworthy, 
the most arresting feature of this work is the authors’ thesis that modes of punish- 
ment are conditioned by underlying social conditions, particularly economic factors. 
It has usually been assumed that the punishments inflicted in any particular time and 
place are determined by the cultural level of the populace. The suggestion that eco- 
nomic conditions play a part is novel and worthy of consideration. In the chapter 
“New Trends under Fascism,” changes in the penal law and prison conditions in 
Germany are discussed. These changes appear to be the result not only of stresses in 
the national economy but also of political forces involved in centralization of authority 
in the new régime. 

K. G. Gray 
Law Building, University of Toronto. 


Handbook of the Conflict of Laws. By H. F. Goopricn. (Hornbook 
Series.) Ed.2. St. Paul, Minn.: West Publishing Co. 1938. Pp. 
xiv, 624. 


WHEN this book was first published in 1927, it held a somewhat unique position. 
Despite the rapidly increasing practical importance of the conflict of laws, no general 
American work on the subject had appeared since the publication of Parmele’s excel- 
lent edition of Wharton in 1905. (Wharton, Conflict of Laws, ed. 3, Rochester, 1905). 
American lawyers are consequently very familiar with it, but it is not, perhaps, as 
well known in Canada and elsewhere as it deserves to be. 

Problems in the conflict of laws have a characteristic complexity. In spite of 
this fact, Dean Goodrich succeeds in making his expositions of them unusually clear 
by an ample use of illustrative examples. His style is terse, direct, and almost homely 
in its simplicity. The present edition takes account thoroughly of the recent impor- 
tant cases and law-review materials which are very numerous. It is replete with 
appropriate references to the Conflict of Laws Restatement (St. Paul, 1934). 
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Although almost 125 pages have been added, there have not been any significant 
changes in the arrangement of chapters and sections. As in the first edition, chapter 1 
provides the student with a very useful introduction to the subject which briefly 
canvasses a few major topics such as comity, renvoi, public policy, etc. In a number 
of recent cases the supreme court of the United States has shown a tendency to 
restrain state courts from applying their local law to transactions which have no 
connexion with the forum. Very flagrant disregard of ordinary choice-of-law theories 
has been held to infringe the “due process” and “full faith and credit” clauses of the 
American Constitution. A short section explaining this matter has been added to 
chapter 1. The rise of local procedure as a limitation upon the operation of choice- 
of-law principles is, as before, discussed at length in chapter v. Perhaps some brief 
explanation of this limitation which runs through all branches of the subject might 
be appropriately included in chapter 1 also. 


M. H. 


Lectures on Legal History. By W. J. V. WinpEyeER. Sydney, Australia: 
Law Book Co. of Australasia. 1938. Pp. xvi, 280. 


Tuts book is based upon a series of lectures which the author gave in the 
University of Sydney. It is intended primarily for students. There are thirty-five 
chapters, each devoted to a single topic, arranged, so far as possible, in chronological 
sequence. Some of these are quite short. The book is concerned primarily with 
the history of legal institutions rather than the evolution of legal doctrine. Exposi- 
tion of the latter topic is scarcely carried beyond brief descriptions of the leading 
writs and their uses. The author has not overlooked such interesting incidental topics 
as the rise of the legal profession in its various branches, the year-books, the leading 
text-books and abridgements. Moreover, a serious effort appears to have been 
made throughout the book to sketch in the economic and political background of 
the legal history. The author’s style is terse and savoury with apt quotations. 
Unlike some works on this subject, the book should be easy and pleasant for even 
an intellectually unenterprising student to read. 


There is one topic which we should like to have seen treated more fully, even in 
an outline of this type. We know that the common law started life in the twelfth 
century with a handful of writs and a general direction to the judges to do justice. 
Today the law of the United States and the British Empire fills thousands of 
volumes. Why did the judges, from the very beginning, employ a technique which 
produced this continuous accretion? Did that technique, as the centuries rolled past, 
undergo any important modifications? Some attempt to answer these important 
questions has been made by Professor Plucknett (Concise History of the Common 
Law, ed. 2 (Rochester, 1936), at p. 305) and by Professor Radin (Anglo-American 
Legal History (St. Paul, 1936), at p. 73). 


M.H. 
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Treaty Relations of the British Commonwealth of Nations. By R. B. 
Stewart. New York: Macmillan Co. [Toronto: Macmillan Co. 
of Canada]. 1939. Pp. xxiv, 503. ($5.50) 


Mr. R. B. Stewart has already acquired some distinction by the articles which 
he has written in several of the leading journals on certain aspects of the treaty 
relations of the British Commonwealth. He now presents a full-dress discussion of 
the subject which has great merits both in presentation and in technique. While we 
would not be prepared to value it as highly as Professor W. Y. Elliott appears to do 
in his foreword, yet its objectivity and scope are such as to call for high praise. 
Here and there we may feel that there are minutiae in legal matters which leave 
some doubt as to the author’s legal competence. On the other hand, he has written 
a comprehensive treatise and it is one which will be invaluable as a work of reference 
for citizens of the Commonwealth and for foreigners as an arresting study of compli- 
cated situations—arresting because of the quick processes of evolution and compli- 
cated because it is impossible to fit them into the generally accepted legal categories. 
The volume is amply fortified by notes. The bibliography is inadequate. We miss 
three important articles: that by Sir R. Garran in 8 Journal of Air Law (1937), that 
by Mr. P. D. Phillips in 1 Res Judicatae (1937), and that by Mr. J. B. Harper in 1 
Res Judicatae (1938). In addition, invaluable foreign monographs are not referred 
to. The index is not sufficiently detailed. 

The first five chapters trace the evolution up-to the great war, prefaced by a 
somewhat jejune and compressed survey of the political structure of the common- 
wealth. They are full, clear, and comprehensive; but they deal with matters 
well known. Their merit lies in having gathered together the material and isolated 
it in its own right. They contribute, however, little if anything either to scholarship 
or knowledge. The developments since the great war follow, with admirable dis- 
cussions of the place of the great seal and of the international labour conventions. 
These chapters are the best in the book, especially on the procedural side and they 
deal with the issues in a judicial manner and with an adequate appreciation of their 
importance as well as of their difficulties. Every student will welcome them. 

The treatise is on the whole accurate, and there are only some small points to 
notice: “overseas” (passim) is not an adjective; “Dominions” in the royal title 
(p. 29) is purely geographical—this is not too clear in the text; the exact terms of 
the B.N.A. Act in relation to the supreme court ought to be quoted—they are of 
intricate difficulty (p. 34, n. 82); the question of the abolition of all appeals to the 
judicial committee is not quite as clear-cut as is suggested (p. 35); the legal relation 
of British ministers in connexion with Dominion treaties cannot be lightly brushed 
aside by the “custom” of Downing Street (p. 149); the question of seals and 
Canada (p. 223) ought to be referred to 3 Geo. VI, c. 22 (Dom.); the B.N.A. Act 
is misquoted (p. 280); there is a small slip in the quotation from Attorney-General 
for Canada v. Attorney-General for Ontario ([1937] A.C. 326, at p. 349); “105” (p. 
308, n. 108) should be “121”; the submission that the Dominions may by their own 
legislation alter the prerogative with respect to peace or war (p. 383) cannot be 
substantiated, for that prerogative is not controlled by a British statute and so the 
ratio in British Coal Corporation v. The King ([1935] A.C. 500) cannot be relied 
on; in the discussion of The King v. Burgess ((1936) 55 C.L.R. 608) much more 
attention should be given to the judgement of Mr. Justice Dixon, since his honour’s 
distinguished position as one of the most acute and penetrating of judges clothes his 
words with great importance; there is no reference to Mr. Justice Evatt’s important 
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judgement in Ffrost v. Stevenson (58 C.L.R. 528, at pp. 596-601); the position of 
American judgements in Australia (p. 314, n. 127) needs reference to the definite 
statement concerning it in the Engineers’ Case (28 C.L.R. 129). These are all, 
however, somewhat immaterial. We welcome the treatise as an excellent first book 
by a young writer of the most distinct promise in scholarship and in technique. 

K. 


Readings in Jurisprudence. Edited by J. Hatt. Indianapolis: Bobbs- 
Merrill Co. 1938. Pp. xx, 1183. 


THE aims of this excellent book are at once obvious to anyone acquainted with 
the raison d’étre of a modern university law school, where jurisprudence is not only 
a serious but an obligatory study, representing the purpose of submitting to 
philosophical and social criticism the “law” and the “legal order” which the student 
has already studied. It is not a course in “pure theory” or in the varieties of dia- 
lectic; but, coming at the end of a law-school curriculum, it affords occasion to get 
away from “rights,” “duties,” “law as it is,” which are dealt with as they arise in 
each course, and to deal with the why, the ought—the causes and effects and ends 
of the whole legal order. This conception in legal education lifts its problems out of 
the methods of the trade school; and this conception of jurisprudence dignifies “law” 
before age-long questions and provides examinations into the functionings of society 
itself. It is a bold challenge to mechanics, and a call for the engineer.- The “law” 
comes under the social microscope, and the educational process gets down to the 
most profound phenomena with which men in society can grapple. 

So much for the aim, what of the application? Here there must be differences 
of opinion such as will always exist among men of goodwill. In some universities 
jurisprudence, coming, of course, in the final year, is taught through wide reading 
in extenso of the representative writings of great jurists—ancient and modern. 
This method presents the best opportunities for discussion and it eliminates the “tit- 
bit” concept. It forces the student to read widely and to think during and after 
his own search for knowledge. For the other method—by selections—this must be 
said at once—much depends on the wisdom, competence, and scholarship of the 
editor and lecturer. Here we believe that Professor Hall has done a real and 
valuable service. It would fulfil no purpose to enter into the discussion of methods. 
We prefer wide and general reading to selections and are convinced of its undoubted 
superiority. On the other hand, selections as discriminating and well-balanced as 
those of Professor Hall are indeed very far from being useless. First, where neither 
time nor organization will allow the method which we prefer, they are of inestimable 
value, and ought to drive out of the market inferior rivals. Secondly, they have 
already proved of the greatest use as ancillary and disciplinary material where resort 
is made to the more exacting method. They keep both lecturer and student down 
to earth. They prevent wanderings and learning falsely so called. Their presence 
in the lecture-room encourages creative methodology. These two practical purposes 
in relation to the two methods of teaching already referred to will be apparent to 
any scholar who examines the admirable material provided on the philosophy of law, 
on analytical jurisprudence, on law and social science, divided as it is into sub- 
divisions of excellent reading. Selections must, in the final analysis, be individual. 
However, there is little that we would take away; we should like to add something 
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from Hauriou and Michoud. The volume, too, suggests that there is a great need 
for reviewing the aims and results of so-called legal research. To anyone who must 
seek to “keep level” with all this, there is much woeful waste of time both for himself 
and the students concerned—from the immoral impotence of the voluptuousness of 
mere words down to texts buried deep in foot-notes. Professor Hall’s selections 
ought to turn research students’ minds from childish things. Finally the book may 
well have another not so obvious sphere of influence. North America is strewn with 
committees, boards, cells, groups, cults—all given to the study of the unauthorized 
practice of law. The volume would do much to help these organizations in their 
quest. They might learn from it why there was sound social intuition in the cry 
“let us first kill the lawyers,” and in the old provision which closed the door of 
parliament to them. We recommend it as one which will be of the greatest use in 
many aspects and as one which would measure up to the exacting standards of Cicero. 


K. 


The Construction of Deeds and Statutes. By Sir C. E. Opcers. London: 
Sweet and Maxwell. Toronto: Carswell Co. 1939. Pp. xxxii, 330. 
(15s.) 


Much criticism has been directed against the corpus of processes by which the 
judges profess to interpret statutes. “The literal rule,” “the golden rule,” “the 
mischief rule” persist, in judicial utterances, in a manner worthy of Alice in Wonder- 
land; and the text-books which deal with statutory interpretation do little more than 
throw together, after the manner of the witches’ cauldron in Macbeth, all sorts and 
conditions of judicial asides, observations, excuses, and platitudes. The student, if 
he is wise, will use these books without too great an expenditure of mental energy, 
while specific courses on the interpretation of statutes are as barren as the Sahara. 
The truth is that, if the student really wishes to get some clue to the judicial process 
in this connexion, to find some guide amid the obfuscations of verbiage, he will be 
much better occupied in studying the literature on the subject in the law-review 
articles. Among these he will find most brilliant that by Professor John Willis in 
16 Canadian Bar Review (1938), at pp. 1 f., which is in truth what its title suggests 
—statutory interpretation in a nutshell—and that by Professor J. A. Corry in 1 
University of Toronto Law Journal (1936), at pp. 286 ff. These two discussions 
contain practically all the law and the prophets. 

No good purpose, then, would be served in submitting Sir Charles Odgers’s 
little manual to minute criticism in this connexion. He acknowledges his debt to 
Maxwell and the acknowledgment is symptomatic. On the other hand, it is refresh- 
ing to leave behind the Pelion-on-Ossa technique of generations of editors—obscura 
per obscuriora—and to read a fresh, succinct, and adequate statement of the so-called 
“leading” principles by a distinguished and learned lawyer with accomplishments 
both at the bar and on the bench. The discussion is for beginners; and, if they must 
approach the subject through a text-book, they can certainly do no better than use 
this book. Indeed, while the older text-book methods are not abandoned, and while 
the quotations from the cases are deliberately numerous, yet the distinguished author 
is more fully aware than are other English text-writers on the subject of its 
difficulties and obscurities and he relies, with due thanks, on Professor Willis’s article. 
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The book has this further advantage that under one cover the student will have all 
that he need worry about for the present concerning the interpretation of deeds. 
Indeed, we may go further and say, with the issues so problematical and the ways 
of the judges so “past finding out” (as Solomon would say), that the practitioner 
will be wise if he buys this book. It contains most of what is valuable and it is 
indexed and referenced in an exemplary manner. With great respect, might we hope 
that the learned author may see his way to write for English lawyers that philosophic 
treatise on the subject (see Sir M. Amos in 6 Cambridge Law Journal, at pp. 163 ff.) 
which is so long overdue? 


The Law of Negligence. By J. CuarteswortH. London: Sweet and 
Maxwell [Toronto: Carswell Co.]. 1938. Pp. Ixviii, 576. (£2) 

Liability for Animals: An Account of the Development and Present Law 
of Tortious Liability for Animals, Distress Damage Feasant and the 
Duty to Fence, in Great Britain, Northern Ireland and the Common- 
Law Dominions. By G. L. Witt1ams. Cambridge: At the Univer- 
sity Press [Toronto: The Macmillan Co. of Canada]. 1939. Pp. 
Ixvi, 409. ($8.00) 

Restatement of the Law of Torts as Adopted and Promulgated by the 
American Law Institute at Washington, D.C., May 12, 1938. Vol. 
III: Divisions 3-9. Absolute Liability, Deceit, Defamation, Dis- 
paragement, Unjustifiable Litigation, Interference in Domestic Rela- 
tions, Interference with Business Relations, Part 1. St. Paul, Minn.: 
American Law Institute Publishers. 1938. Pp. xxvi, 759. 


Ir has been suggested that in recent years academic lawyers have been more 
perturbed than have the members of the practising bar about certain aspects of 
negligence, and the spate of articles on negligence in legal periodicals certainly gives 
weight to this charge. On the other hand, the practitioner was sorely in need of a 
modern text-book on the subject, for the last edition of Beven antedated the important 
developments of the last decade. The very fact that the publishers resisted the 
temptation of reissuing Beven in a new edition is itself strong proof of the funda- 
mental changes that the law of negligence has undergone. To fill the gap left by the 
eclipse of that treatise, Dr. Charlesworth has written an entirely new book in which 
he deals “with negligence as a tort and only incidentally with what Beven called 
‘special relations arising out of contracts.’” Similarly, he has omitted any special 
reference to the admiralty side of negligence. However, the scope of his work is 
wider than a strict interpretation of the term negligence might imply. Thus, he has 
devoted a considerable amount of space to the rule in Rylands v. Fletcher in its 
various manifestations such as water, fire, gas, electricity, explosives, and poisons. 
He also deals, at some length, with vicarious liability, with liabilities of occupiers of 
premises, and with animals. This does not imply any criticism of Dr. Charlesworth’s 
treatment of the subject, for it presents a view of negligence which is too often over- 
looked: that many situations resembling negligence in all essential features are 
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covered by special rules which were developed either before negligence came on the 
scene or to fill gaps in the law left through a narrow and hesitating application of 
that form of liability. Whether the perpetuation of these distinctions is the course of 
wisdom is a question which deserves serious consideration. 

In the first few chapters, which are of general application, Dr. Charlesworth 
propounds his thesis. “Negligence is a tort, which is the breach of a duty to take 
care imposed by common or statute law, resulting in damage to the complainant” 
(p. 10). The duty of care in such circumstances is that laid down by Lord Atkin in 
Donoghue v. Stevenson, rather than the narrower duty of Lord Macmillan. There 
is, however, a qualification—‘physical injury to person or property is the thing to 
avoid which the duty to take care arises” (p. 13). What need there is for such a 
qualification, other than that the unqualified principle introduces a disturbing factor 
whose far-reaching implications are not at present fully appreciated, we are at a loss to 
understand, and we doubt the wisdom of so circumscribing the duty of care. Nor 
are we prepared to concede that there is clear authority for such a limitation: how 
would the author explain such a case as Weld-Blundell v. Stephens? 

Dr. Charlesworth also impugns the perception of the reasonable man as 
determining the standard of care. In his opinion, the test of reasonable care can be 
applied only where no statute and no judicial decision has pre-determined the standard 
of care to be exercised in any given set of circumstances. While such an approach 
may serve to establish a consistent doctrine as to the standard of care to be observed 
under such diverse situations as those which fall under the ordinary rules of negligence, 
of the law relating to occupiers of dangerous premises, of Rylands v. Fletcher, and 
of statutory negligence, yet we submit that in actual fact it destroys even that degree 
of predictability which does exist at the present time. Indeed, it seems to us that the 
fault lies not in the standard but in the proclivity of lawyers for erecting “into rules 
of law propositions that ought to be regarded as simple statements of fact” (Williams, 
p. 361). It is this tendency—a tendency fostered by most text-books written for 
practitioners, and the present work is no exception—which probably more than any 
other is bringing stare decisis into disrepute by causing arterioscelerosis of the common 
law. 

The concluding portion of the book is also of general application—breach of 
statutory duty, contributory negligence, voluntary assumption of risk, damages, and 
so on. The author’s treatment of contributory negligence is particularly interesting. 
He makes clear the absence of any sharp contrast between Butterfield v. Forrester 
and the cases illustrating the doctrine of the last clear choice. “Contributory neg- 
ligence does not mean that a negligent plaintiff is punished by failing in his action. 
A negligent plaintiff only fails if his negligence is such that by the exercise of reason- 
able care on his part he could have avoided or prevented the damage” (p. 428). For 
practical purposes the principle can be reduced to the question for the jury “whose 
negligence was the real or substantial cause of the accident” (p. 444). 

We should like to congratulate Dr. Charlesworth on his accomplishment in 
having written a text-book which will undoubtedly find a place in the library of 
every practitioner. While there are a number of points on which we cannot accept 
his views in their entirety, the fact remains that the standard of his work is well 
above the average of most books designed for the use of the profession. The author 
displays a freedom in criticism to which we are not accustomed in such works and 
this attitude augurs well for the future. The rapidity with which the law in this field 
is changing will probably make a new edition necessary within a few years. We hope 
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that in preparing such a new edition, the author will see his way clear to include more 
frequent references to legal periodical literature. We should also welcome a discus- 
sion of some of the theories on negligence propounded by American writers. Finally, 
it does not appear to us to be too much to expect of an English writer some reference 
to cases decided by courts of the Dominions. 

The value of a comparative study of legal problems at least in common-law 
jurisdictions is fully appreciated by Dr. Williams. Few British authors dealing with 
private law have given as full an account of the jurisprudence of the common-law 
countries as has the learned author of this excellent study. As his table of cases 
shows, he has examined the case-law of England, Scotland, Ireland, Canada, Australia, 
New Zealand, South Africa, Ceylon, the Federated Malay States, India, the Falkland 
Islands, Newfoundland, and the United States—truly a noteworthy accomplishment. 
In addition, in several appendices he sums up the statute law of most of these 
countries. 

As the author points out, “the book attempts the difficult task of satisfying both 
historian and practitioner.” Of its value for the historian, there can be no question. 
It is in the tradition of studies in English legal history which we have come to expect 
from Cambridge University. As for practitioners, those members of the bar who 
are not frightened by a subtitle indicating an historical approach, will find in this 
volume an accurate and comprehensive statement of the law on such topics as distress 
damage feasant, the action of cattle-trespass, the duty to fence, the action of nuisance 
in relation to liability for animals, the scienter action. For the benefit of the practis- 
ing lawyer, Dr. Williams has incorporated a summary of the salient rules of the 
modern law on liability for animals, cross-referenced to the appropriate portions of the 
text. This feature of the book might well be adopted by other writers concerned 
about establishing a happy balance between the academic and the practical. 

While the historian and the practitioner will find much that is of value in this 
study, it is the student of jurisprudence who is most indebted to Dr. Williams. The 
kind of liability dealt with by the learned author, while it covers situations resembling 
negligence in many respects, is nevertheless in many cases strict rather than dependent 
upon fault. That is because the right of action in such cases antedated negligence 
and has never been properly absorbed into the law of negligence. The same thing 
is true of liability in regard to many other fact-situations akin to those which now 
come under the head of negligence. Dr. Williams maintains that in so far as liability 
for animals is concerned, especially in the scienter action, there is little need today for 
preserving distinct rules developed to suit the peculiar legal conditions of another 
age. The action for negligence as it now stands in his opinion adequately covers 
or can be made to cover most situations in which liability should be imposed. There 
is much to be said for a similar approach to other instances where there are unintended 
invasions of a citizen’s interests. 

On the other hand, the author’s strictures on Rylands v. Fletcher (see pp. v, 
363) are open to question. Few lawyers wax enthusiastic about the principles of strict 
liability as laid down in that case. Nevertheless, the fact remains that the doctrine 
of strict or absolute liability does offer a reasonably satisfactory solution of the 
problem of allocating loss in certain instances where our concept of legal fault does 
not afford an answer in harmony with our ideas of social fairness. In conclusion, we 
can only say that Dr. Williams’s scholarly work should serve as a model and an 
inspiration for other students. He gives the breath of life to what might easily have 
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become a dry account of legal principles, to be consulted of necessity rather than to 
be read of choice. 

The third volume of the Restatement of the Law of Torts covers a wide diversity 
of topics as the title indicates. There is in this volume therefore no central theme, 
such as was present in the two earlier volumes, upon which a reviewer might seize 
as the basis for his comments. Consequently, we can touch only a few interesting 
problems if we are not to exceed reasonable limits of space. The strict scienter action 
criticized by Dr. Williams is embodied in section 509 of the Restatement, the pos- 
sessor of an animal being liable “although he has exercised the utmost care to prevent 
it from doing harm.” The difference of opinion on this point may, however, be more 
apparent than real, for the Restatement qualifies the scienter action by imposing 
liability where the poesssor has reason to know (i.e., knows or from facts known 
to him should have known: see section 12) that the animal has dangerous propensities 
abnormal to its class. Chapter xx1, dealing with extra-hazardous operations, per- 
petuates the principle of strict liability identified in the common law with the rule in 
Rylands v. Fletcher. The principle is, however, shorn of its specific association with 
that case. Indeed, the reporter enters a caveat as to the validity of that decision. 
The distinction between things naturally on the land and things not naturally there 
which are likely to do mischief if they escape gives way to unpreventable miscarriage 
of an ultra-hazardous activity (section 519), and the antithesis between natural and 
non-natural user is replaced by the test of common usage (section 520). The chap- 
ters on defamation present a statement of the law which differs little from that with 
which the practitioner in this country is acquainted. While the distinction between 
libel and slander is preserved, there is a suggestion in section 568 and in the com- 
ments thereunder that the area of dissemination is of considerable importance in this 
connexion, thus leaving open the way for a more satisfactory extension of libel in 
relation to radio broadcasts. However, no explanation is given for the retention of 
a distinction which was recognized as indefensible as early as Thorley v. Lord Kerry, 
(1812) 4 Taunt. 354. In section 585, relating to absolute privilege, the statement 
of the principle is possibly wider than that applicable in Canada since the decision 
of the judicial committee in O’Connor v. Waldron, [1935] A.C. 76. Section 690 
removes the bar which at common law prevented a married woman from suing a 
person who interfered with her marriage relations, thus destroying a disability which 
does not at this date rest on any sound foundation. It is to be hoped that our courts 
see their way clear to adopt a similar view. On the other hand, by section 701 the 
common-law rule as to loss of services is retained in the action for seduction. In 
Ontario, the Seduction Act, R.S.O. 1937, c. 114, s. 2, declares that “it shall not be 
necessary to prove any act of service performed by the person seduced, but the same 
shall in all cases be presumed, and no evidence shall be received to the contrary.” 

Professor Bohlen and his associates, especially Professor H. Shulman and Pro- 
fessor F. V. Harper, have in this volume maintained the high standard set in the 
earlier parts of the Restatement of Torts. No student of the law of torts can afford 
to neglect this volume. Volumes I and II have long since become indispensable to 
the teacher. 


J. FINKELMAN 
Law Building, University of Toronto. 
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The Law Relating to Unincorporated Associations: Being the Yorke Prize 
Essay for the Year 1937. By D. Lioyp. London: Sweet and 
Maxwell. 1938. Pp. xvi, 248. (21s.) 


It is a pity that Mr. Lloyd’s monograph bears such a sober and unassuming title, 
for the title does not begin to convey to the reader the scope of the study. The pity 
is all the greater in view of the interesting and stimulating manner in which the 
author has dealt with his subject. We have here no “desk-book” for the busy lawyer, 
who is looking for a short, authoritative statement of the law, but a searching investi- 
gation of theories of corporate personality in the light of their practical operation 
and effects. In his approach and in his style, Mr. Lloyd displays qualities which augur 
well for his future. While he pays a proper respect for precedent, he does not 
worship at the shrine of stare decisis and he shows a healthy regard for decisions 
reached in jurisdictions other than his own. He has no hesitation in examining and, 
if he deems it necessary, appealing to the law of the United States, of France, and 
of Germany where he is convinced that their systems have something to contribute 
to a proper understanding of the law in Great Britain. In addition, he has made 
frequent references to law-review articles and to extra-legal sources. 

The author has organized his material in three divisions. In the introduction, 
he is primarily concerned with theory, i.e. the meaning of legal personality and the 
legal basis of unincorporated associations. In part 1, he traces the legal history of 
various kinds of unincorporated associations, commercial, social, economic, and indus- 
trial, the latter including both trade unions and what we refer to in Canada as com- 
bines. Part 1 is devoted to various problems affecting unincorporated associations, 
such as the creation and constitution of such associations, their rights and liabilities 
in contract, tort, and property, and finally their dissolution. Each problem is dealt 
with comprehensively and it is surprising to see how fully the author has treated each 
question in relatively short space. While the emphasis is on the juristic aspect of 
the problem, the volume should be of importance for the practitioner. For Canadian 
lawyers it will be of value for the light it casts on trade-union issues, since in this 
connexion our law is still common law. 

We should like to draw the author’s attention to a few points. The reason he 
gives for the failure of parliament to confer corporate status on trade unions is not 
clear (p. 85). The summary of the legal position of trade unions after the act of 
1875 is incomplete without some reference to the legislation of 1927 (pp. 88-9; cf. 
however, p. 164). A similar reference might profitably have been made in connexion 
with the discussion of the political objects of trade unions (p. 148). In several 
instances Mr. Lloyd refers to the 7th edition of Salmond on Torts without apparent 
reason (pp. 94, 124, 164; cf. however, p. 155). These are small points; and in con- 
clusion we would once more congratulate Mr. Lloyd on his work. It is not often 
that such distinct promise, to say nothing of accomplishment, characterizes a university 
prize essay. We hope Mr. Lloyd will find time to produce a comprehensive and 
mature study in this field. 


J. FINKELMAN 
Law Building, University of Toronto. 
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The Contract Clause of the Constitution. By B. F. Wricut, Jr. Cam- 
bridge, Mass.: Harvard University Press. 1938. Pp. xvii, 287. 


($3.50) 


A CANADIAN lawyer would find this book outside his professional interest unless, 
of course, he were associated in some way with law business in the United States. 
There is nothing in the Canadian constitution corresponding to the contract clause 
of the constitution of the United States, which is found in article I, section 10. This 
fact is pointed out by Mr. Justice Riddell in his interesting book, The Constitution of 
Canada (pp. 125 ff.). Mr. Justice Riddell, whose tireless industry and wealth of 
learning have made him well known in the United States, uses the contract clause, 
among others, to point out the wide difference in the practical administration of the 
Canadian and American constitutions. 

Mr. Justice Riddell’s treatment of the subject is necessarily brief, as the book 
consists of four lectures delivered at Yale University. The brevity of treatment 
results in a presentation of the subject which is too simple to be wholly satisfactory 
so far as the American constitution is concerned. The author concludes that the 
contract clause, as interpreted by the supreme court, has exercised a repressive 
influence upon legislation and that it has resulted in no favourable development of 
our law. That the clause, as interpreted, has prevented much legislation which might 
otherwise have been enacted cannot be doubted. But how extensive that influence has 
been and whether it has been a wholly bad influence may be questioned. This thought 
is given expression by Sir Maurice Amos in his book, The American Constitution 
(p. 83), a book which Canadian readers will find most interesting in any comparison 
of the constitutional structures of Canada and the United States. 

Canadian readers will find in Professor Wright’s book an informing history of 
the development of constitutional doctrine in the United States. It was written not 
primarily for practitioners, certainly not as a manual, but as a scientific study of an 
important feature of American government. The contract clause provides, among 
other things, that “No state . . . shall pass any law impairing the obligation of con- 
tracts.” Professor Wright’s first chapter is on the origins and early interpretations 
of this clause. In that and succeeding chapters he points out that this provision of the 
constitution was adopted primarily, if not exclusively, to prevent the states from adopt- 
ing legislation which would repudiate or destroy, wholly or in part, contracts between 
private parties, but that by judicial interpretation it has been given much wider scope 
so as to include contracts by a state or its political subdivisions with individuals or 
corporations. As thus interpreted the word “contracts” is made to include charters 
and other grants by a state. This extension of scope is based principally upon the 
famous Dartmouth College Case (4 Wheat. 518 (1819)). Professor Wright makes 
a careful analysis of this case, pointing out the somewhat strained reasoning by 
which Chief Justice Marshall, speaking for the court, reached the conclusion that the 
charter originally granted in the name of King George III constitutes a contract 
within the meaning of this clause. Some general expressions in Marshall’s opinion, 
as subsequent events showed, were too broad and seemed to lay the basis for holding 
that charters granted by the state were irrevocable. So construed the case exercised a 
harmful influence, though it is to be noted that the decision was not dictated by any 
concern for vested property rights. What the future of Dartmouth College would have 
been if the New Hampshire act involved in this case had been held valid no one can 
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say. But unquestionably there has been general satisfaction that Dartmouth College 
was preserved to carry on its splendid work. 

It is not wholly inaccurate to say that the subsequent history of judicial treat- 
ment of this clause has been to a very large extent a qualification and restriction of 
some of the general expressions in Chief Justice Marshall’s opinion. Professor Wright 
points out succinctly how the doctrines of strict construction in favour of the public 
in all grants by the state, the holding that the police power of the state cannot be 
granted away and may be exercised even though it affects contracts in proper cases, 
and the reservation by constitutional provision or by clauses in corporate charters 
have very greatly limited the effect of the Dartmouth College decision. 

He also traces, interestingly, the substitution of the due process clause of the 
fourteenth amendment (adopted in 1868) as practically superseding the contract clause 
as a defence of vested property rights. And it may here be interpolated that decisions 
of the United States supreme court made within the last few years sustaining so-called 
new deal legislation have practically eliminated due process as applying to any but 
extremely arbitrary legislation and to procedural questions. The net result of 
these trends in the decisions of the United States supreme court is to remove the 
repressive effect of the early decisions upon the two clauses of the constitution just 
referred to. A rear-guard fight will be made to revive some of the earlier views of 
the court, but it will not be successful. 

Professor Wright’s book was written before the decision of the court in Erie 
R.R. Co. v. Tompkins (304 U.S. 64 (1938)) overruling a long line of earlier 
cases in which it had been held that federal courts could determine for themselves 
the meaning of state legislation involved in cases properly coming before them. 
This gives to the state courts the final determination as to the interpretation and 
application of state laws, and thus restores to the states greater freedom in relation 
to the contract clause. 

Professor Wright does not undertake to estimate the effect of the contract 
clause as interpreted on the life of the country. It would be interesting to consider 
this subject, but it cannot be done within the limits of this review. Suffice it to say 
that in the opinion of the reviewer the influence for good or for evil attributed to 
the clause and the decisions of the court by some excited critics has been grossly 
exaggerated. Court decisions, as have been indicated, were for many years too broad 
in attributing scope to the contract clause. But most of these decisions came during 
a period in the political and economic development of this country when a restrictive 
influence was desirable, at least in many important respects. 

This book may be commended unqualifiedly. It is objective, scholarly, and is 
based upon exhaustive study of the sources. It is analytical and critical, but wholly 
devoid of the scolding and “wise-cracking” attitude which has characterized some 
of the contemporary American writings about the American constitution. Largely 
for that reason the book will have a great influence in pointing out the unfortunate 
effects of some of the judicial interpretations of this clause. 


Henry M. Bates 
University of Michigan. 
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Select Cases in the Court of King’s Bench under Edward I. Edited by 
G. O. Saytes. Vol. III. (Publications of the Selden Society, vol. 
LVIII.) London: Bernard Quaritch. 1939. Pp. cxcix, 304. 
(52s. 6d.) 


Tuis is the third and final volume of Dr. Sayles’s outstanding work on the court 
of king’s bench under Edward I. Upon its predecessors, their importance for the 
study of medieval English law, and the rich material they contain, comment has been 
made earlier in these pages (2 University of Toronto Law Journal (1938), at p. 
399) and elsewhere (52 Harvard Law Review (1939), at p. 866), and it is pleasant 
indeed to note that the present volume is in every way a worthy companion to them. 
The fruits of a dozen and more years of painstaking work among the vast records of 
the court coram rege are now available in the form of three hundred selected cases 
and well over a hundred hitherto unprinted subsidiary documents drawn from many 
sources—the whole minutely indexed, carefully calendared, and brilliantly illuminated 
by three long and detailed introductions that touch upon every phase of medieval 
public and private law. As we have had occasion to point out before, the volumes 
are indispensable to the legal and constitutional historian, and it is not light debt that 
students of these disciplines, and of the middle ages generally, owe to Dr. Sayles and 
the Selden Society. 

The text of this third volume consists of 106 cases, on a variety of subjects, 
chosen from 40 coram rege rolls covering the period 1294-1307. The introduction 
deals with the application and interpretation of statutes; the crown as litigant; con- 
spiracy and allied offences; and some special matters: appeals by women, writs of 
consultation, criminal information, contempt in view of the court, and the court of 
the steward and marshal. It is impossible to discuss adequately the material here 
collected, and we can do no more than rapidly run over it. The ignorance and care- 
lessness in quoting statutes to which Dr. Sayles refers (p. xvi) continues to be found 
at a later date: M. 38 H. 6, 18, pl. 36; M. 39 H. 6, 19, pl. 28; M. 8 E. 4, 16, pl. 21. 
In the petitions to the king asking for the interpretation of statutes (p. xxxv) may 
be found a partial explanation for the fact that the rolls do not provide “many 
instances in which the meaning of statutes was extended.” The phrase de equitate 
(p. xxxvii) is more clearly an example of the dispensing power than of the later 
doctrine of lequity de lestatut. Attention should be called to Dr. Sayles’s excellent 
discussion of the conflict between statute and prerogative (pp. xxxvii-xlii). When 
the judges of both benches, the barons of the exchequer, and the king’s serjeants 
unanimously agree that a statute cannot be annulled or altered without parliament 
(p. xli), parliament has become the king’s vigorous rival in legislation, and in this, 
perhaps, rather than in Professor Plucknett’s separation of courts from curia 
(Statutes and Their Interpretation, pp. 168-9) lies the reason for the advent of strict 
interpretation. The discussion of the king’s special position in law (pp. xliii-liii) 
should be noted as the clearest picture of this tangled subject yet drawn. Further 
error has been laid at the door of Sir Edward Coke, for it seems doubtful whether the 
writ of champerty or the offence of maintenance were at common law (pp. lv-lvii) ; 
nor did a writ of conspiracy lie before the ordinance of 1293. In this section will be 
found new material supplementing and modifying the views put forward by Dr. 
Winfield in his History of Conspiracy and Abuse of Legal Procedure (1921). The 
appeals of women for the deaths of fathers, sons, or brothers (p. xxiii) continued to 
give difficulty ‘until late in the middle ages: the negdtive phrasing of Magna Carta, 
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ca, 34, though not yet noted, later became important: Y.B. 10 Edw. IV (Selden 
Society), pp. 63-6. New light is thrown upon contempt (pp. lxxvi-lxxxiii) and upon 
the obscure court of the steward and marshal (lxxxiii-lxxxviii). Dr. Sayles’s con- 
viction that parliamentary privilege is the outgrowth of contempt of court (p. xciii) 
is suggestive. But there are a host of other matters which we must leave without 
notice or comment, in particular a lengthy and most interesting section on plea rolls 
as historical material (pp. Ixxxix-cxii) which deserves more attention than we are 
able to give it here. It is not too much to say that Dr. Sayles’s three volumes are the 
most impressive of the Selden Society’s long list of excellent publications. Arthur 
Agarde must be very pleased. 
S. E. THorne 

Northwestern University School of Law. 


The Law and Mr. Smith. By M. Rapin. Indianapolis, New York: Bobbs- 
Merrill Co. 1938. Pp. [x], 333. ($3.00) 


Tuts book will be of use to two classes of readers. First, there are those out- 
side the legal profession for whom, as its name implies, it is primarily written. But 
it will also be of interest to lawyers. For every member of the profession has a 
desire from time to time to “sit back,” as it were, from the daily round of serving 
his clients’ needs and reflect on the larger aspects of the work which has claimed 
his energies. In truth, it is the fact that the practice of law has this, its professional, 
quality which accounts for the attractiveness it has for its votaries and is the reason 
for the allegiance they pay to it. Yet in the literature of our law there are not many 
books to which one in this frame of mind can turn, and, by the same token, the 
inquiring layman has few places where he can look for a non-technical description 
of law and its working. Our rich store of biographical material of legal figures is 
a notable exception and occasionally someone like the late Lord Birkenhead has 
contributed to the enjoyment of our leisure hours by publishing collections of essays 
and speeches. But beyond this there is not a great deal and our obligation to a 
scholar of the standing of Professor Radin who undertakes to do something towards 
filling the gap is therefore considerable. 

In this connexion it can be said at once that the professional reader need not 
fear that because of its title this book deals only superficially with the legal process. 
On the contrary it tackles some of the really fundamental points and its scope is 
quite wide. Indeed, if anything, we would be inclined to wonder if only one who 
already knew something of law could fully benefit by it. We do not mean that it is 
couched in difficult language for most emphatically it is not; but rather that its 
subject-matter in places is concerned with some of the most recondite points of legal 
speculation, as, for instance, with the problem of the authority of law. But there can 
be no doubt that having essayed the task the author is on sound ground in treating 
it in the manner he does, namely, by the use of the historical approach. By examples 
drawn from biblical, Greek and Roman, as well as modern, times, he is able to make 
clear in a way that no amount of analytical writing would do why certain rules have 
the force of law and others have not, and what that force is. Above all, by this appeal 
to history, the reader always has before him a sense of the essential complexity of 
the function any legal system has to perform and is therefore likely to be a good deal 
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more sympathetic to the problems of the law and of lawyers than is so often the case. 

Throughout the book, indeed, Professor Radin has been concerned to explain 
the features of law which laymen seem to have at all times found it hard to under- 
stand, and the explanations are so well put that they should carry conviction. One 
criticism which we think might be made is that in the chapter dealing with the use 
of precedents more might have been said about the medieval idea of “law,” which 
so powerfully stressed the need for consistency in decision. This conception was 
brought forward into modern thought by Coke, and by the victory of the parliamentary 
party it came down to us as a prime rule of government that we should be ruled 
by law and not by men. There is ground for believing that this idea which has been 
so prominent throughout all our history has had more to do with the reliance we 
place on previously decided cases than the account given here would allow. On the 
other hand, the reason why our law drew so heavily on custom as a source of its rules 
is admirably stated in the next chapter. We seem at all stages in our history to 
have held strongly to the view that what the community decides should be done is 
more likely to be just than what one man, however gifted, thinks right. 

This reviewer's preference in regard to this book is for the part descriptive of 
the role which procedure plays in a legal system. The truth of Maine’s celebrated 
statement that in formative periods substantive law is secreted in the interstices of 
procedure is brought out with a clearness which is surprising in the light of the 
intricacy of the subject. Our only question would be whether the very slight reference 
to the growth of the court of chancery in this section brings out the real significance 
of this development in our law to one with no previous knowledge of it. The same, 
however, cannot be said of the description given later on of the parallel change in the 
Roman system; it is stated with great clarity. 

In a book of this kind the question of emphasis must always be a very hard one 
and in this respect the author has succeeded so well that we bring forward these 
small points with hesitation. Yet it does seem that the reference to Magna Carta 
(p. 177) might usefully be expanded. While it is true that some of its provisions 
were “interpreted in a fashion wholly at variance with their original meaning,” the 
real importance of its history lies in other directions, and we wonder therefore if a 
lay reader, finding this isolated statement without being given a little more informa- 
tion about the matter, might not be somewhat puzzled. However, on the general 
question of the interpretation of statutes and especially of its need, we think the 
author to have written some very salutary things, and things likely to contribute to 
a very much better appreciation of this much misunderstood branch of the law. 

In the third part of the book, the author passes from a consideration of legal 
institutions and takes up the four main divisions of the substantive law: torts, con- 
tracts, property, and crime. They are treated, not as a statement of detailed rules, 
but as exposition in quite general terms of the principles governing these topics. Our 
law, unlike the civil law, does not lend itself easily to this kind of analysis, but 
within the limits which he has set himself the author has succeeded in giving a 
balanced account of the fundamentals. Why we need the kind of rules we have is 
notably well put. “Mr. Smith” will not be able to become his own lawyer with the 
information given here; and that of course is to his own good. But he should become 
a better citizen with a livelier sense of what actually goes on in the courts than he 
would have had before reading these chapters. 

For those, then, who can find the time to look at wider horizons this book will 
be profitable. If it does not deal with the common law as fully as our traditional 
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habits of thought may lead us to think a book about law should, yet, because of the 
wide scholarship of its author, it gives us access to a knowledge of the legal institu- 
tions of other civilizations and perhaps thereby increases our chances of understanding 
our own system better. 


G. F. Curtis 
Dalhousie Law School. 


The Administrative Process. By J. M. Lanois. (Storrs Lectures on 
Jurisprudence.) New Haven: Yale University Press [London: 
Oxford University Press]. 1938. Pp. [viii], 160. ($2.00) 

State and Federal Grants-in-Aid. By H. J. BirrermMann. New York, 
Chicago: Mentzer, Bush and Co. 1938. Pp. x, 550. ($4.00) 

Women Servants of the State, 1870-1938: A History of Women in the 
Civil Service. By Miss H. Martinpace. Foreword by the Rt. 
Hon. the Earl Batpwin of Bewdley. London: George Allen and 
Unwin [Toronto: Thomas Nelson and Sons]. 1938. Pp. 218. 
($2.25) 


Tue Storrs lectures on jurisprudence delivered by Dean Landis at the Yale 
School of Law in January, 1938, contain the most significant analysis of problems in 
administrative law made in the last decade. We have had studies of specific agencies, 
we have had symposiums and articles, but no comprehensive appraisal of the adminis- 
trative process. Dean Landis has attempted to fill this lacuna. Whether he has 
done so successfully is a question upon which there are bound to be differences of 
opinion, because his views cut to the very root of many accepted concepts. His 
qualifications for the task are too well known to need comment. Few persons are so 
well equipped both from the practical and from the academic standpoint to speak 
with authority of the administrative process. In fact the only persons who might 
challenge his position in this regard would be those who still believe that administra- 
tive agencies represent no more than a passing phase in governmental activity and 
that they can be made to disappear by a return to the old virtues. To such persons, 
the author makes an adequate reply in his first lecture, entitled “The Place of the 
Administrative Tribunal.” 

But this very lecture is likely to prove most disturbing for those who do not 
regard administrative authority as a hydra-headed monster. We applaud the author’s 
skill in championing administrative authority but we are startled by the manner in 
which he brushes aside established concepts. Thus, for example, although “the 
inadequacy of a simple tripartite form of government to deal with modern problems” 
(p. 1) is almost a truism, we hesitate to accept the statement that “when government 
concerns itself with the stability of an industry it is only intelligent realism for it to 
follow the industrial rather than the political analogue” (pp. 11-12). It may be that 
our hesitation is the product of outworn “political conceptualism” (p. 12). On the 
other hand, there lurks in our mind the suspicion that the very expertise in industry 
has brought about the state of affairs which necessitates government intervention to 
ensure economic well-being and that these ills will not be cured by following the 
industrial analogue. 
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The case which the learned author makes for the experts lacks nothing in sound- 
ness. Yet we wonder whether, in his enthusiasm for efficiency, he gives due weight 
to the need for effective public responsibility. It may be that in the United States 
adequate safeguards are provided by congressional investigation. With regard to 
Canada, however, we entertain grave doubts as to whether administrative agencies 
have so far developed that esprit de corps or “professionalism of spirit” (p. 99) which 
is characteristic of the judiciary, and, until the evidence that such a spirit exists 
becomes much more convincing than it is at present, we would be reluctant to place 
them in a position where their activities are removed from normal parliamentary 
scrutiny such as in the debate on the estimates. In this connexion it is interesting to 
note that Dean Landis has drawn his examples almost exclusively from federal 
agencies; he has to all intents and purposes ignored state agencies. 

A similar problem presents itself in relation to the third lecture. While it has 
been shown in the United States that the fusion of policy-making and enforcement 
in a single administrative agency does not necessarily imply that all checks upon 
abuse of authority are gone, it does not follow that the same is true of administrative 
agencies in Canada. Indeed, with the exception of a few of the well-established boards, 
we believe that the main check upon arbitrary action is to be found in the courts, not 
because of the soundness of their decisions in the field of administrative law, for 
judicial decisions in Canada have done as much (if not more) to hamper such agencies 
in their policy-making efforts as have the courts in the United States, but because 
administrators realize that defects in their procedure or policy will be ridiculed in the 
course of review. 

Although the lecture on the framing of policies proceeds on a premise foreign 
to Canadian constitutional jurisprudence—that “the grant of the power to adjudicate 
must be bound to a stated objective toward which the determination of claims must 
tend, and . . . the grant of the power to regulate must specify not only the subject- 
matter of regulation but also the end which regulation seeks to attain” (pp. 50-1)— 
nevertheless we earnestly hope that it will be read by every legislator and by every 
administrator in Canada. Indeed, we venture to suggest that the substance of this 
lecture is even more important for us than it is for students in the United States, 
since our power to grant “roving commissions” to administrative agencies, not being 
in any way hampered by constitutional limitations, often proves a convenient way of 
escape for a government anxious to avoid responsibility for a grave social problem, 
especially as years may, and often do, elapse before there is a day of reckoning for 
the agency. 

Despite our hesitation in accepting the views of Dean Landis in every respect, 
we can only repeat in closing the statement we made at the beginning of this review— 
that this book contains the most significant appraisal of administrative problems in 
many a year, and the literature on this subject has been immeasurably and con- 
structively enriched through Dean Landis’s efforts. 

While Dean Landis would apparently confine the study of administrative law 
within rather narrow limits (pp. 19 f.), we incline to the wider scope suggested by 
Dr. Wade (see Dicey’s Introduction to the Law of the Constitution, 9th ed., at p. 
482). It is within the limits of such a definition that monographs such as Professor 
Bittermann’s find a place in administrative law. Within the last few years grants- 
in-aid have aroused a great deal of interest and several studies dealing with the 
administration of such grants have already been published. Although Professor 
Bittermann professes “to analyze the grant-in-aid problem from the standpoints both 
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of finance and administration” (p. 2) he has directed his attention primarily to the 
financial aspects of such grants. Administrative issues are dealt with at some length, 
but more particularly from the point of view of the student of government than of the 
student of administrative law. : 

Students of the administrative process have long been interested in the problem 
of personnel as it affects that process. Miss Martindale, a distinguished civil servant 
recently retired from a high position in the treasury, has written an interesting and 
entertaining account of the progressive steps by which women have become an integral 
part of the British civil service. We found especially amusing the record of male 
prejudices on the question of women’s capabilities, a record which cannot but make 
us more wary in passing judgement on the competency of persons whose outlook may 
differ from our own. Miss Martindale’s book is far from being a feminist tract. Her 
plea is for equality of treatment and for the removal of those bars against women 
which have been set up solely on the ground of some fancied inferiority. 


Law Building, University of Toronto. J. FINKELMAN 


Proceedings before the Justices of the Peace in the Fourteenth and 
Fifteenth Centuries, Edward III to Richard III. Edited for the 
Ames Foundation by B. H. Putnam, with a commentary by T. F. T. 
PLuckNeTt. London: Spottiswoode, Ballantyne and Co. 1938. 
Pp. clxii, 590. (£2 2s.) 


In the present volume Professor Putnam, whose experiences in, and knowledge 
of, the subject is unrivalled, has printed partly and in full twenty rolls of proceedings 
before justices of the peace in twelve counties between 1327 and 1485. That the 
editing has been done with the utmost skill, and the explanatory notes to the text 
are careful and enlightening, will surprise no reader of Professor Putnam’s Enforce- 
ment of the Statutes of Labourers or her Early Treatises on the Practice of the 
Justices of the Peace: both extremely able pieces of work to which due homage has 
been paid many times and often. To a text so formed, she has added an illuminating 
introduction (pp. xiii-cxxxii) which traces in detail the varying fortunes of the 
justices from the reign of Edward III to that of Richard III; their relations with 
their competitors (the old local courts, justices in eyre, of trailbaston, of oyer and 
terminer, etc.) ; the control over their proceedings exercised by the king’s bench; 
the members of the commission of the peace, their appointment and removal; and the 
powers of the justices in session and out of session. This is further supplemented by 
the texts of two commissions and a tentative list of others in print; the oath of the 
justices; and the justices’ charge—documented and commented upon by sections. It 
will be clear at once that Professor Putnam has given us a mass of new information on 
the justices, even the bare mention of which is quite impossible within the limits of 
a review. Though many subsidiary questions still await further investigation, a flood 
of new light has been thrown upon their work, and through them, upon the history 
of criminal law and local administration, and on social and economic history generally. 

Professor Plucknett has added a commentary upon, and a valuable analytical 
index to, the indictments (pp. cxxxiii-clxi, 468-82). His portion of the introduction 
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deals primarily with the legal aspects of the rolls, and their importance for the history - 
of criminal law in the later middle ages. The extreme (and often surprising) fluidity 
of that body of law is made clear, and the slow development of technical rules through 
the restraint, guidance, and review of the work of the justices by the central courts, 
is expertly traced. There can be no doubt of the importance of these pages for the 
history of English criminal law. With respect to his discussion of the receiving of 
stolen goods (pp. cxli-cxlii), it may be pointed out that this offence was treated as 
a felony in the preamble to 2 & 3 Edward VI, ca. 24, and that, though Staunforde’s 
Plees del coron (fol. 43%) and Fitzherbert’s Abridgement (Corone, 126, 208) are 
contrary, in the later sixteenth century there was some dissent: Crompton, L’office & 
aucthoritie de Iustices de Peace (1587), fol. 37v, and Fulbecke, A Parallele or Con- 
ference ... (1601), p. 103: “. . . and if goods be stolne and I.S. knowing they be 
stolne receiueth them, in this case, though he receiue the goods onely, and not the 
felon himselfe, yet he is accessarie to the felonie.” The reference to Brooke (p. cxlv, 
n. 4) should read 184 (Brooke, Ascun nouell cases, fol. 86%). But these are very 
minor matters, and Professor Plucknett’s pages must be read by everyone interested 
in the history of felony and misdemeanour. To his account of the “interplay of legal 
ideas between the people and the profession, the justices of the peace and the justices 
at Westminster,” we are particularly indebted, since it is an important illustration of 
the process (not often so clearly visible) by which law grows. The “unsystematic 
empiricism” of the justices may have been unduly fettered by the “forces of pedantry 
in the superior courts,” but the drive for justice which had been recognized in the 
county was eventually to be recognized at Westminster Hall as well. The intervening 
period of systematization, though perhaps excessively lengthy in England, is charac- 
teristic of all legal systems, as Stefan Kuttner’s Kanonistische Schuldlehre von 
Gratian bis auf die Dekretalen Gregors IX indicated. 

In the words of the distinguished historian of English law, in which we whole- 
heartedly concur, “both for constitutional and legal historians this volume of the 
publications. of the Ames Foundation is of the first importance.” It is to be hoped 
that it will form the point of departure for many inquiries directed toward matters 
still unavoidably obscure. 

S. E. THorne 
Northwestern University School of Law. 


Archbold’s Pleading, Evidence and Practice in Criminal Cases with the 
Statutes, Precedents of Indictments, etc. By R. E. Ross and M. 
Turner. Ed. 30. London: Sweet and Maxwell; Stevens and Sons. 
1938. Pp. cxvi, 1634. (£2 12s. 6s.) 

Snow's Criminal Code of Canada: Informations, Complaints, Charges, 
Statutes, Criminal Law and Procedure, Forms. Edited by A. E. 
Poppte. Ed. 5. Toronto: Carswell Co. 1939. Pp. lii, 820. 

In Woolmington v. Director of Public Prosecutions, [1935] A.C. 462, at p. 472, 

Lord Sankey L.C. referred to Archbold as “the companion of lawyers who practise 


in the criminal courts.” This is high praise indeed for a law-book, but it is well 
merited by this excellent publication. The new edition continues to enjoy the dis- 
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tinguished editorship of Mr. R. E. Ross (with capable assistants) who was responsible 
for the previous edition. 

As the editors point out, their task has not been an easy one. New statutes 
and the increasing bulk of administrative legislation with which it is necessary to 
deal, to say nothing of recent decisions of importance, make it difficult to keep such 
a work within reasonable dimensions. The editors have sought to overcome this 
difficulty by “the further omission of historical matter.’ While from one point of 
view this is to be regretted, yet it must be admitted that, for the ends which this 
volume is intended to serve, historical knowledge is of much less importance than is 
facility in consultation. 

Archbold makes no pretence to offering a juristic analysis of the criminal law. 
It is a ready-reference book for the busy practitioner. As such it ranks high in its 
field. We need hardly add that in comprehensiveness and in editorial technique the 
high standard of previous editions is more than preserved. 

Snow’s Criminal Code occupies in Canada a position analogous to Archbold 
within its jurisdiction. It has been the stand-by of lawyers practising at the criminal 
bar and of magistrates and judges presiding over criminal trials since the appearance 
of the first edition many years ago. Once more Mr. A. E. Popple is responsible for 
the new edition. This fifth edition not only takes full note of the new amendments 
to the Criminal Code and of all the new. criminal cases—carefully and accurately done 
as we should expect from the distinguished editor—but it is characterized by more 
comprehensive and newer techniques for purposes of reference. Thus, for example, 
it is possible to get an admirable bird’s-eye view of criminal procedure under the 
various parts of the Code and to obtain in the quickest possible manner the relevant 
provisions (pp. viii, ix). In addition, the question of the jurisdiction of magistrates 
is set out in a table which makes consultation most convenient (pp. x, xi). Finally, 
in this connexion, the practical lawyer is given an admirable table of briefs on law 
which should prove invaluable in directing him to the necessary cases dealing with 
each problem. The index has been extended and a set of forms of informations and 
charges has been added. It will thus be seen that the new Snow is more than ever 
a sine qua non for its purposes. 


Droit international public, by A. S. de Bustamante y Sirven, trans. by P. Goulé, 
tome V (Paris, Librairie du Recueil Sirey, 1939, pp. [vi], 662, 80 frs.). With this 
volume, M. Goulé completes his translation of Judge Bustamante’s long treatise on 
the law of nations and furnishes us with the general bibliography and index so badly 
needed for the use of the preceding volumes. This part of the work is entirely given 
over to a study of the details of procedure proper to all the different modes employed 
for the pacific settlement of international disputes. The long citations from treaties 
and regulations, and the unrelenting fullness of treatment devoted to all phases of 
mediation, conciliation, arbitration, and adjudication, will make this a useful manual 
for foreign offices with cases to bring before international bodies. But they make the 
volume impossible as continuous reading. Such, however, is perhaps the normal fate 
of books on procedure. They are designed for technical use, rather than entertain- 
ment certainly, and rather even than edification. The volume rounds off a treatise 
which gathers together the materials of a lifetime of teaching and practical experience 
in international law. (P. E, Corsetr) 
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Mr. K. V. Rao, in The Law relating to Places of Entertainment and Amusement 
(foreword by the Hon. Mr. Justice Gentle, 2 vols., Madras, the author, 1938, pp. 
Ixxx, 644, 645-1360, $10.00) has provided an interesting account of the law which 
governs the places where the people spend their leisure hours in various climes and 
under many skies. He deals with theatres, cinemas, dance-halls, sport stadia, race 
courses, golf courses, premises for betting and wagering, botanical gardens, menageries, 
zoos, clubs, inns and lodging houses. In addition, he treats of the various types of 
amusements to be found in each of such places. His work is not only a compendium 
of law but also a social document, for he discusses at some length suggestions for 
the improvement of the cinema and the theatre, a long chapter being devoted to the 
Cinematograph Films Bill in parliament. No one need be appalled by the size of the 
treatise since the style is witty as one would expect from a man whose interests lie 
in this field. While he deals primarily with the law of India, he gives almost as 
much space to the law of Great Britain, and the law of the United States is carefully 
considered at some length. In the appendices, the author has set out the text of 
various statutes and regulations referred to in his treatise. A perusal of Mr. Rao’s 
work leaves one with a feeling of amazement that the citizen can enjoy any entertain- 
ment or amusement without violating the law. 


When Professor F. R. Batt’s The Law of Master and Servant (Toronto, Pitman 
and Sons (Canada), 1939, pp. xxxviii, 532) first appeared in 1929, it was at once 
received as a first-class contribution to a field of law where a modern and reasonably- 
sized book was long needed. In addition, it was written in an admirable style, and it 
appealed alike to student, to practical lawyer, and to teacher. Seldom had a book 
carried out its purposes with such success. A second and revised edition appeared 
in 1933, and now we welcome a third, which incorporates all the important decisions 
of the past five years, and is carefully revised and in places rewritten. All the changes 
have not destroyed the outstanding features of the original edition, as too often 
happeris, and the book remains, up-to-date and enhanced in style, one of the most 
valuable in the field. It is a pleasure to read it, to refer to it, to use it with students. 
In connexion with the student, might we suggest the inclusion of more reference to 
monographs and to material in the law journals and if possible of report references 
in the table of cases? Thus, for example, there are discussions by Professor Goodhart 
(54 Law Quarterly Review (1938), at p. 553; 55 ibid., at pp. 14 ff.) and Dr. Cecil 
Wright (16 Canadian Bar Review (1938), at pp. 566 ff., 654 ff.) in connexion with 
hospitals and trained nurses, which are invaluable. The book is such an admirable 
example for the student of skilled co-ordination and of courageous and imaginative 
exposition that we would be pleased if its benefits were made as wide as possible. 


To the books published in connexion with the Duke University centennial, 
Professor R. S. Rankin has contributed a study of modern importance (When Civil 
Law Fails: Martial Law and its Legal Basis in the United States, Durham, N.C., 
Duke University Press, 1939, pp. vi, 224, $3.00). The problem of the use of repressive 
officers and men other than the normal police force in times of industrial contests, 
riots, and such like is the real issue, and we are little concerned with an actual state 
of war. In common-law jurisdictions, where there is no fundamental constitution, 
the question of “martial law” does not on the whole present serious legal problems. 
The military will be called out if necessary, and “the king’s peace” must prevail. Acts 
of indemnity may cover illegal actions, otherwise they will be argued in the courts. 
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To a large extent the common-law colours American experience; but there seems to 
be a great tendency there to use the military in industrial disputes and there is, in 
addition, a fundamental law. To the discussion of the problems raised, Professor 
Rankin contributes a careful monograph. He writes dispassionately but fully 
conscious of the social implications of the various situations, and he writes as a 
scholar who has read the literature and weighed it as well. The result is a readable, 
modest, and useful monograph, which not only reviews the present with emphasis on 
the legal aspects of the situations, but also contains excellent historical material and 
a useful select bibliography of books and articles which the author has read. The little 
book deserves a wider public than the American, for it suggests issues fundamental 
in every democracy. 


Professor W. W. Buckland’s Manual of Roman Private Law has now reached 
a second edition (Cambridge University Press [Toronto, Macmillan Co. of Canada], 
1939, pp. xxix, 434, $4.75). On its appearance it was welcomed as the outstanding 
manual for beginners by a master of the subject. For arrangement, clarity, and 
scholarship it at once established itself without a rival in English. In this second 
edition, the distinguished author has wisely made no substantial changes in the plan 
or scope of the book; but, as far as has been possible in a work of this nature written 
with a definite purpose in view, adequate attention has been paid to all recent research 
and discussions, including the new fragments, especially of Gaius. Of course, if the 
book were not to lose its value for beginners, it was necessary to avoid critical ques- 
tions which newer material and more recent scholarship would suggest. This has 
been done. The beginner is now assured of a manual in which the main principles of 
Roman law of classical and later times are set forth with authority, and at the same 
time he is made fully aware of the present state of scholarship. The Manual will 
continue to fill a place in legal studies and a beginner in Roman law is singularly 
fortunate in the text. Might we ask the publishers to put the edition on the back of 
the book in future? 


The new edition of Ridges’s Constitutional Law (ed. 7, London, Stevens and Sons, 
1939, pp. Ixvi, 726, £1.5.0), once more under the distinguished editorship of Professor 
A. Berriedale Keith, does not call for an extended review. We have already noticed 
favourably how Ridges has fared in his hands and our criticism stands (1 University 
of Toronto Law Journal, at p. 215). No one, not even Professor Keith, can ever make 
a first-class book out of Ridges. It still belongs to an outworn tradition and it is 
largely a useful work of reference, but nothing like a text-book for students. No good 
purpose, then, would be served in submitting it to modern critical standards. We can 
only say again that the publishers are more than fortunate in the editor, «vho has once 
more carried out with great care and authority the difficult task of giving the treatise 
a new lease of life. We disagree with the whole arrangement of Ridges. We would 
never dream of using it as a scheme for a course in constitutional law; we dispute 
its sense of values; we deplore its sins of omission and commission. On the other 
hand, we would not willingly be without it, for, on the whole, it is characterized by 
Professor Keith's amazing clarity, general accuracy, and wide and detailed knowledge. 
The new edition appears under a new style as practically his own work, and it is fully 
up to date with an admirable and succinct preface which draws attention, in character- 
istic manner, to matters of consequence since the last edition. This method, so care- 
fully developed in other works by the learned author, is admirable, as it brings at 
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once into relief important changes. Needless to say every facility for reference is 
such as we always connect with Professor Keith’s books—full, accurate, clear—except 
that it is a perfect nuisance to have no references to the reports in the table’ of cases. 


Dr. Goedhuis is the manager of the International Air Traffic Association and is 
well known for his writings on air law, particularly on the international regulations 
of air navigation. In his inaugural address at Leiden (Air Law in the Making, The 
Hague, Martinus Nijhoff, 1938, pp. 36), as in his other works on this subject, he 
has ably pursued the twofold purpose of describing the legal position and of urging 
that international agreements and national legislation be developed or extended in a 
manner appropriate to the essentially international character of the subject. That 
progress has been made is evidenced by the air navigation convention of 1919, the 
Warsaw convention of 1929, the Rome conventions of 1933, and the Brussels con- 
vention of 1938, but the author believes that the nature of aviation demands (and will 
ultimately get) a world air law. (Brooke CLaxton) 


Sir Maurice Amos, who wrote one of the best short expositions of the English 
constitution, has provided in six lectures delivered at Cambridge a succinct and sug- 
gestive survey of American constitutional law (Lectures on the American Constitu- 
tion, Toronto, Longmans, 1938, pp. x, 178, $2.50). In emphasizing the position of 
the supreme court and the main applications of the commerce power and of the 
fourteenth amendment, the learned author discloses those qualities of scholarship 
which have characterized his writings and his tenure of the Quain professorship of 
comparative law in the University of London. It is always a dangerous thing to 
write a short book on a complicated technical subject. The snares are obvious. Sir 
Maurice Amos writes, too, with the average Englishman in view, and, thus, dangers 
are added. By a process of judicious selection and by a care in illustration drawn 
from a wide knowledge of the case-law he has succeeded where many would have 
miserably failed. He writes with distinction, with practical wisdom, with restraint, 
and, above all, remembering his particular audience, he has, while remaining simple 
and direct, left no impression that the vast complexities of the law can be reduced 
to self-evident propositions. For Canadian and Australian lawyers, worried over 
their own federal systems, the little book will serve to illustrate that federalism is 
a second-best; while for readers in the United Kingdom it ought to do much to 
stimulate interest in American legal literature. (W.P.M.K.) 


The Annual Survey of English Law, 1938 issued under the auspices of the depart- 
ment of law of the London School of Economics and Political Science (London, 
Sweet and Maxwell [Toronto, Carswell Co.], 1939, pp. xxvi, 434, 10s. 6d.) is fully 
worthy of its predecessors which have established themselves as among the best books 
of their nature. Indeed, it is no exaggeration to say that the appearance of each 
annual volume is eagerly awaited, for it is of the greatest practical value, no matter 
how carefully one reads the reports, periodicals, and statutes, to have their important 
aspects set out with scholarly efficiency. This year there seems to be some little lack 
of editorial skill in that the articles referred to seem to be drawn from very limited 
knowledge. It ought also to be possible, as in some of the earlier issues, to index 
the books and articles; as it is, it is annoying to have to search through the volume 
for references. 
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His Majesty’s stationery office has issued a collection of documents which will be 
of great value to students and as a work of reference (The Constitutions of all 
Countries, vol. I, The British Empire, London, 1938, pp. v, 678, 10s. 6d.). While 
some of the documents are not printed in extenso, yet nothing of real importance 
would seem to be omitted. The work has already proved of use with students, and 
it is obvious that a collection of this nature will not only save much time but will 
widen the ambit and scope of the study of British constitutional law. In addition, 
in studying that subject, it will now be possible to introduce comparisons and to 
follow developments. In the instruments, etc., dealing with the governor-general in 
Canada, we miss any evidence of Canadian responsibility for them. We shall await 
with interest the second volume which will deal with continental European countries 
and their dependencies. A minute examination of this volume would reveal details 
of unevenness in editing, but we expect in a new edition that attention will be given 
to this. We do not know how the volume was compiled; but before a new edition 
appears, we would suggest that there should be consultation with Dominion and 
colonial experts. If this were done, there would be brought to the revision a very 
necessary experience, while university lecturers could provide invaluable comments. 
We prefer to leave the volume with this general suggestion rather than submit it 
to close criticism, for we welcome its appearance and we wish to encourage its value. 


Once more we welcome the current report (for 1938) of the New York law 
revision commission (State of New York, Report of the Law Revision Commission, 
Albany, N.Y., J. B. Lyon Co., 1938, pp. 718). Although it does not contain such 
outstanding pieces of research as in the previous years, yet it is a pleasure to read 
an account of continued activities and of the further achievements in reform legislation 
which have flowed from them. It is quite evident that the commission has more than 
justified itself and that it has become permanent. Its accomplishments are outstand- 
ing, and we can only congratulate the group of scholars who are serving the state of 
New York in a manner unequalled in any other common-law jurisdiction with which 
we are acquainted. We cannot quite understand the form of the note on p. 425, and 
of the recommendation on p. 428. The Dominions are not “its” in relation to the 
United Kingdom; and why is the “Irish Free State” mentioned separately? There 
are some excellent studies; for example on infancy as a defence to a contract, on the 
extinguishment of inchoate right of dower, on the rule against perpetuities and spend- 
thrift trusts. (W.P.M.K.) 


Dr. M. J. Aronson, the distinguished editor of the Journal of Social Philosophy, 
has conferred great benefits on the profession in having reprinted from that journal 
his admirable study on Cardozo’s jurisprudence (Cardozo’s Doctrine of Sociological 
Jurisprudence; reprinted from Journal of Social Philosophy, vol, IV, Oct., 1938, pp. 
5-44). We have an editorial rule, which is seldom broken, merely to record reprints, 
as they are sent, for purposes of reference. In this case, the rule may well be broken, 
for Dr. Aronson brings to the discussion of jurisprudence not merely professional 
training but the authority of the philosopher. We know of no other short view of 
Cardozo’s thought endowed with such sober insight. That thought, we submit, will 
undoubtedly widen in its influence, and this general survey ought to do much not only 
to drive back once more to Cardozo those who know his writings but also to introduce 
him to newer readers. The essay is admirable, and it encourages impatience for the 
appearance of the learned author’s treatise on the sociological revolt in jurisprudence. 
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In this connexion, we may venture to draw attention to his “view” of Mr. Justice 
Brandeis, also reprinted from the same journal (Democracy in Action: The Brandeis 
Way, reprinted from the Journal of Social Philosophy, vol. IV, Jan., 1939, pp. 151-61). 
Unfortunately Mr. Justice Brandeis’s accomplishments are less known, outside 
America, than those of Cardozo—due perhaps to the fact that they must be sought 
largely in his judgements. Of the profundity of their place there can be no doubt in 
any evaluation of “the cooperative democratic state.” Dr. Aronson’s survey ought 
to whet the appetite for a study of the distinguished judge’s thought. (W.P.M.K.) 


Professor E. S. Corwin, the distinguished authority on American constitutional 
law, has placed us under further obligations by providing a mature review of the 
position of the supreme court in the American constitutional system (Court over 
Constitution: A Study of Judicial Review as an Instrument of Popular Government, 
Princeton, N. J., Princeton University Press, 1938, pp. xiv, 273, $2.50). The subject 
is as old as the constitution, but it is invaluable to have it surveyed anew by a 
judicious scholar and set in surroundings which cannot be entirely passing. Mr. 
Corwin looks on the court as a forum for review, not in the sense entirely in which 
courts hold the balance in the British federations, but as one in which public policy 
will govern apart from the passions of legislative chambers. From this angle, the 
foreign reader will learn how the court has in reality made the constitution, or rather 
has used the original scheme for generic interpretation. The distinguished author sees 
in the court a wise instrument for the due application of political trends. A reviewer 
in a foreign jurisdiction may venture to say that, whatever the recurring domestic 
issues, the court is one with which Americans ought not lightly to tamper. Judicial 
policy has proved for them by no means a bad friend down the years, and he would 
see in it much of social value as against constituent processes. They are fortunate, 
too, in possessing an authority of Professor Corwin’s ability, who is fearless in 
exposition, courteous in criticism, and balanced in his political and legal outlook. The 
narrative proceeds with literary attraction, and, while it is not overburdened with case 
references, yet it is always a pity to allow a book like this out of the press without a 
table of cases. The treatise is fully worthy of the author’s reputation. As a matter 
of curiosity we should like to know if the “stars” on the cover have any meaning. 
We hope they are not the “stars” of Sisera. (W.P.M.K.) 


Commercial Banking Legislation and Control, by A. M. Aten, S. R. Cope, 
L. J. H. Dark, and H. J. Witruerince (London, Toronto, Macmillan, 1938, pp. xii, 
513, $5.50) contains chapters describing the commercial banking legislation of The 
Argentine, Belgium, Canada, Czechoslovakia, Denmark, Germany, Great Britain, Italy, 
Japan, Norway, Sweden, Switzerland, and the United States. In a large measure 
these chapters consist of summaries of legislation; they seem clear, accurate, and well 
ordered. The book is carefully indexed. There is a bibliography which, if the 
Canadian section is a fair sample, is hardly adequate. Of special interest is the fifty- 
page introductory chapter by A. M. Allen on “The Principles of Statutory Regulation.” 
It is a lucid and eminently sensible essay concerning the legal regulation of capital, 
surplus, cash reserves, assets and loans, the establishment of branches, and so forth. 
The book seems to lack some of the significance which it might have gained if more 
attention had been paid to the working of the various banking systems: the significance 
of the rules is never clear until the nature of the game itself has been fully understood. 
Further, throughout the book, and especially in the first chapter, runs a bias against 





Reviews oF Books 529 


state interference. These faults are not serious enough, however, to detract greatly 
from its value. (A. F. W. Prumprre) 


Mr. L. J. Clegg, a practising solicitor, has provided a delightful little book for 
laymen, The Common Law (London, Heath Cranton, 1939, pp. 95) and we thoroughly 
agree with His Honour Judge Frankland’s laudatory foreword. It is much less 
comprehensive than Lord Justice Slesser’s little work (2 University of Toronto Law 
Journal, at p. 499) and its manner is selective and full of simple illustrations. It 
makes no attempt to “introduce” each field of law. It is an essay in the historical 
manner (and the history is generally sound, except that Magna Carta was not 
“signed,” and the view of it is unhistorical) to tell the average layman what is the 
common law. Making no pretence whatever to technicalities it is successful in its 
aims, and we would gladly put it in the hands not only of intelligent laymen but of 
high-school students. There is an unfortunate prejudice in the profession about lay- 
men and young students learning anything of the law. We can understand it—from 
non-altruistic as well as altruistic motives; but there is no reason on earth why the 
average citizen under the common law should not know something of it, and Lord” 
Atkin is convinced that even schoolboys could benefit from such knowledge. For , 
this highly worthy purpose Mr. Clegg’s little book can be confidently recommended. 


We welcome the fifth edition of The Law Finder: A Guide to the Current Law 
Reports and Statutes with a List of Abbreviations used when Citing Law Reports, etc. 
(London, Sweet and Maxwell, 1939, pp. 176, 5s.). Divided into three parts—law 
books (generally only those still in print and obtainable), statutes, law-report 
abbreviations—it constitutes an excellent desk vade mecum, while for the student 
in law, who has at first much to learn in technique the third part is specially valuable. 
Mr. W. H. Maxwell, the compiler, asks for suggestions for a new edition. With 
respect, we think he could do better in the first part under “colony and Dominion,” 
while in part three, references to the E.R. would be invaluable. 


To the important “Studies in Public Administration” of the University of 
Chicago, Professor Lipson of Victoria University College, Wellington, N.Z., has 
added a valuable study, written while a commonwealth fund fellow in the United 
States. (The American Governor: From Figurehead to Leader, University of 
Chicago Press, 1939, pp. xxii, 282, $2.50). The age-long problem of the proper 
relationship between the executive and legislature is, as Professor M. E. Dimock 
points out in his excellent introduction, as far off solution as ever, and those who live 
under parliamentary cabinet government and realize its ever-increasing problems, 
would do well to read an objective discussion of the executive principle as illustrated 
in the office of American governor. Mr. Lipson has approached his subject from the 
vantage-ground of being a foreign student and his work is judicial and critical in the 
best sense. In addition, it is fortified not only by a wide knowledge of the literature 
but by personal observations and interviews over a period of some years’ residence in 
the United States. He is no theoretical political scientist (0 si sic omnes), with a 
day-of-judgement facility in dividing institutions into sheep and goats. He has little 
belief in their transfer, and if his conclusion of the whole matter—that progress lies 
in the election of good men as governors—is superficially commonplace, yet it is of 
great value to find it arrived at by careful analytical study. Every lawyer interested 
in public law, especially in Canada, can profit by reading this monograph. 
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Professor C. H. Mcllwain, the distinguished constitutional historian, presents 
fifteen of his collected papers in Constitutionalism and the Changing World (Cam- 
bridge University Press [Toronto, Macmillan Co. of Canada], 1939, pp. viii, 312, 
$4.50). Those who have read the essays on their original appearance will welcome 
them in book-form as the expression of a wise learned and sober scholar. Almost 
inevitably a book of this nature lacks unity and does not lend itself easily to review. 
Indeed, the author has cast his net so wide that the task is almost impossible: we 
pass from discussions on sovereignty and Magna Carta to problems in modern political 
science. On the other hand, the reader will find running throughout the different 
papers and holding them together the idea that, while the historian has nothing to do 
with the application of history, yet he may well seek to point out the relation of 
history to present-day problems. This Professor McIiwain had done without any 
sacrifice of scholarship and without making the pointing of the moral and the adorning 
of the tale so conscious as, to have added to the literature of edification. We are 
specially glad that he has reproduced the essays connected with Magna Carta, which, 
however further research may have modified them, remain of historical importance in 
the literature of that document. 


Mr. G. M. Harris, the research lecturer in public administration at Oxford, has 
provided a valuable study in his field (Municipal Self-Government in Britain: A Study 
of the Practice of Local Government in Ten of the Larger British Cities, London, 
P. S. King, 1939, pp. x, 342, 15s.). It is based on an intimate knowledge of the litera- 
ture and on expert discussions and interviews. The result is a monograph which 
commands confidence and we obtain a view of eight English and two Scottish cities in 
all their municipal activities which is a model for future writers. Mr. Harris is not 
concerned with the minutiae of law or the obscurities or obscurantism of statutes. He 
aims to present the practice of local government—the everyday municipal life. For 
clarity in exposition, for modesty in criticism, for restraint in judgement his little book 
is worthy of distinct praise. Nothing can be more important, in a world of uninformed 
critics, than a study of this nature. It is true that imitation is foolish; but it would 
be well if this book were widely read in Canada where there is much “long distance” 
admiration for British local government without much understanding of it. Mayors, 
aldermen, and councillors could learn a good deal from these sober objective pages, 
without in the least sacrificing Canadian characteristics. We congratulate Mr. Harris 
on an excellent study, which is made all the more valuable by its knowledge of some 
foreign systems. 


Dr. C. A. Beard’s American Government and Politics has now reached its eighth 
edition (Toronto, Macmillan Co. of Canada, 1939, pp. x, 814, $3.75) and this fact alone 
bears witness to its permanence as a text-book. We have recommended it for many 
years to beginners in American constitutional law, to be read through with some 
elementary legal text-book, to which it will afford a suggestive background. The new 
edition is thoroughly up to date; and, in the light of present-day municipal law and 
custom and of newer tendencies internationally there has been a careful revision of 
the text and the necessary changes, here and there, in the emphasis. On the other 
hand, the spirit, the manner, the approach, which made the older editions so valuable, 
remain, and the work continues to be eminently readable, to be suggestive, and to call 
for the critical qualities. We shall continue to recommend it as one of the best sur- 
veys for the beginner in constitutional law, and as a view—personal indeed and fear- 
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less—for the layman of the hopes and fears, of the heart-searchings and questioning 
in the citizenship of a modern democracy. 


Professor Herlitz, professor of public law in the University of Stockholm has 
rendered excellent service to English-speaking students in a short monograph on 
Sweden: A Modern Democracy on Ancient Foundations (Minneapolis, University of 
Minnesota Press, 1939, pp. xiv, 127, $2.00). The author is well known as a 
distinguished lawyer, and he has brought to the lectures included and amplified in this 
volume and delivered in the United States in 1938 in connexion with the tercentenary 
of the first Swedish settlements a high professional reputation. Without in the least 
attempting the foolish task of providing a condensed view of constitutional legal facts, 
Dr. Herlitz in selecting the historical evolution, the parliament, the central and local 
administration, the newer administrative developments, the life, duties, and obligations 
of the citizen, and judicial review of administration, has laid stress on those institu- 
tional aspects of Swedish life which provide some of its salient characteristics and 
inform the spirit of its public law. The lectures are critical examples of the skill with 
which an erudite scholar can paint a picture true in its general view but without vast 
detail. The book is extremely welcome and we thank the University of Minnesota 
Press for its publication. We should have liked an index. 


Professor W. R. Sharp in his The Government of France Today (New York, 
D. Van Nostrand Co., 1938, pp. x, 373, $1.75) has made a distinctive contribution to 
the “Governments of Modern Europe” series. In avoiding the aridity of the text- 
book and the details of constitutional law, which the student can trace in any legal 
treatise, and in seeking to interpret French parliamentary institutions from the 
functional point of view, Mr. Sharp has written a book which any serious student of 
comparative law ought to read—and it is one based not only on wide reading, to 
which the bibliography bears real witness, but on personal knowledge and observation. 
The setting is historical, but only in order that the contemporary view may be duly 
appreciated, while the comparisons with American problems lend an added interest 
to French governmental activities. Specially important are the accounts of the party 
system, of radio control, of the extending government services, and of administration. 
We thoroughly recommend a volume fully worthy of the author of The French Civil 
Service. Indeed, we take the opportunity afforded by this review to draw attention 
to the series to which it belongs, which provides excellent works at an astonishingly 
low price. 


Mr. J. J. Clarke’s Outlines of Central Government, including the Judicial System 
of England has now reached a ninth edition (Toronto, Pitman and Sons (Canada), 
1939, pp. xii, 420, 6s.) and the features which characterized the previous editions have 
been maintained. The volume has been enlarged and completely revised up to the 
time of writing. The little book has never lost its colouring derived from elementary 
lectures on citizenship, but it is, today, a fairly practical work of reference. It is, 
however, becoming compressed and taking on the features of a “short-cut.” Mr. 
Clarke is very widely informed and the book is amazing value for the money. There 
is a loose statement about the Statute of Westminster (p. 302). All the Dominions 
have not “passed the Statute.” The “Definition” (p. 300) is not brought into line 
with the Statute of Westminster. A federation need not necessarily have a supreme 
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court charged with interpreting the intentions of the constitution and enforcing 
obedience to it (p. 9). There is a good index and a good bibliography—it is rather 
naive in places. The book can be recommended as a convenient vade mecum. 


Some South African economists have gained the reputation of last-ditch defenders 
of laissez-faire; but Mr. Van Biljon in State Interference in South Africa (London, 
P. S. King, 1939, pp. x, 322, 15s.) is much more moderate. He provides a well- 
documented survey of state interference—in agriculture, manufacture, marketing, 
trade, wages, and transport—and also some discussion, not very novel, of the theory 
of intervention in a world where competition is declining. The advantages of the book 
lie in its usual moderation and its comprehensiveness; its faults lie in a tendency to 
over-confidence in the precepts it propounds and a willingness to dismiss divergent 
views as folly. There is no country in the world where social, economic, and political 
policies are more difficult to formulate and defend than in South Africa; and yet these 
matters seldom receive the patient and dispassionate attention which they deserve. 
(A. F. W. PLumprre) 


The Encyclopaedia of the Social Sciences enjoys an established reputation as a 
work of reference. It was a happy thought when the publishers decided to issue a 
volume of selections from it (Toronto, Macmillan Co. of Canada, 1938, $2.00) under 
the auspices of the educational foundations staff, Teachers’ College, Columbia Univer- 
sity, where the Encyclopaedia as a whole had proved of great utility. An announce- 
ment is made that further volumes of selections may follow. The selections are of 
the greatest value and include some of the most important articles, the page numbers 
of the original volumes being preserved. For the student of law there is much of 
interest, and he could do much worse than purchase this extraordinarily cheap volume. 
On the other hand, no selections can take the place of this great work of reference, 
which as a whole ought to be in every scholar’s library. Selections will undoubtedly 
be useful for lecture-room, but they are no substitute for the complete work. 


In the sorry world in which we live, it is most important to get at least some 
accurate knowledge of the tenets of various schools of thought which are making 
demands for political allegiance. ‘There is so much loose thought abroad, so much 
unreliable statement, that nothing could be more valuable than the collection of 
authentic and original texts which Mr. M. Oakesholt has provided in The Social and 
Political Doctrines of Contemporary Europe (Cambridge University Press [Toronto, 
Macmillan Co. of Canada], 1939, pp. xxiii, 224, $3.00), which will be more than useful 
in universities, as Professor Barker points out in his introduction. It ought to be on 
the shelves of every intelligent citizen and certainly no editorial office ought to be 
without it, as it will make editorial comment easier by promoting accuracy and 
knowledge at the expense of prejudice and passion. Here we are given original 
material to illustrate and demonstrate the “creed” of democratic, communistic, national 
socialistic, fascist, and Roman Catholic political teaching. The convenience of refer- 
ence and the admirable and objective introduction and editing make the book of the 
greatest practical utility. The book is so moderately priced that we hope it will have 
a wide circulation. It is a most practical work of reference and in a new edition an 
index would be a great help. 
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The second and concluding volume of Lord Haldane’s life by Sir Frederick 
Maurice (Haldane, 1915-1928: The Life of Viscount Haldane of Cloan, London, Faber 
and Faber, 1939, pp. xvi, 290, 18s.) is more than worthy of its predecessor. While it 
possesses all those qualities of calm reserve and of wise statement, it moves in a 
different world: war and reconstruction. We do not believe that it will be possible 
to provide a finer review of Haldane’s activities, through which run an ever-increasing 
interest in education. The volume has no special professional interest; but no lawyer 
interested in affairs will fail to read it. Those who knew Haldane in private life will 
welcome the skill with which Sir Frederick recalls the man, and those who enjoyed 
his hospitality at Queen Anne’s Gate will close this record with a sense of terrific 
loss. The Life is a permanent contribution to history—and it is a worthy one. The 
publishers have added to our obligations by providing an excellent format: beautiful 
printing and binding and suitable illustrations—the canvas for the sunset of a life in 
which there were enough clouds to make it glorious. 


Mr. C. R. Cooper has already written several social studies. The latest (Designs 
in Scarlet, Toronto, McClelland and Stewart, 1939, pp. 372, $3.25) is a study of what 
may be broadly called “immorality” in the United States. It is based on personal 
investigation and with the co-operation of the federal bureau of investigation, the 
United States post office inspection department, the federal bureau of narcotics, the 
alcohol tax unit of the United States treasury department, as well as that of district 
attorneys, sheriffs, chiefs of police, crime prevention and detective officers. The facts 
are terrible, and the book is shocking in that it stirs one’s blood and shakes one’s faith 
in a civilization. The picture of vice—organized and cruel—is as dark as pitch, and 
hope seems far off. On the other hand,-we do not believe that it really represents 
America. It is always possible to collect a record of the scum of vice in any nation, 
but there is a danger of getting the picture out of focus, out of proportion, and we 


frankly believe that this is what Mr. Cooper has done unintentionally and in perfect 
good faith. For every record of filth and tragedy which he provides there are count- 
less offsetting records of decency and fine living. Of course, it is well to shake national 
complacency; but we sincerely hope that the book will not become another incentive 
for “uplifters.” It is one to read for its social facts; but the reading should not colour 
one’s vision of American life. 


The sixty-seventh volume of the “Notable British Trials” series is concerned with 
the trial of Gray and Field for the brutal murder of a young typist on holiday at the 
seaside (Trial of Field and Gray, edited by W. Duke, London and Edinburgh, William 
Hodge, 1939, pp. viii, 302). The volume will take its due place with professional 
readers, who will follow with interest the skilled advocacy, in face of strong circum- 
stantial evidence, of Marshall Hall and the present Mr. Justice Cassels to establish 
an alibi for the prisoners. In addition, Mr. Justice Avory’s charge will once more 
illustrate his extraordinary cold logic, his marvellous clarity, and his amazing skill in 
reaching the intelligence of a jury without any sacrifice of his judicial duty. The 
editing is, as we have learned to expect in the series, admirable. 


Mr. E. D. File and Mr. C. G. Post have prepared for the department of political 
science of Vassar College a useful collection of cases on American constitutional law 
drawn from the judgements of the supreme court (Poughkeepsie, N. Y., 1937, pp. 220). 
The selections are printed at length and the majority of them belong to the period 
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since 1935. The collection will thus constitute a method for quick reference especially 
in class-room discussion. 


G.P.O., by E. Y. Crutchley (Cambridge University Press [Toronto, Macmillan 
Co. of Canada], 1938, pp. xii, 252, $2.50) is a good little book, and forms the first 
volume of a new series on English institutions, which is to cover such attractive topics 
as the city, shipping, and the church of England. Much of the material necessarily 
overlaps that of Sir Evelyn Murray’s Post Office in the Whitehall series, but both 
books can be read with profit and enjoyment. G.P.O. aims too much, however, at 
popularity, and many of its illustrations seem to have been chosen for their decorative 
rather than their informative qualities. The idea of the series is a capital one; but 
the other volumes will have to be better than this if they are to come up to the 
expectations that have been aroused. (R. MacG. Dawson) 


With the appearance of Professor Pike’s volume (Frivolities of Courtiers and 
Footprints of Philosophers, Minneapolis, University of Minnesota Press, Oxford Uni- 
versity Press, 1938, pp. xi, 436, $7.50) the entire text of the Policraticus is for the first 
time made available in English translation. Professor Pike has translated those parts 
of the Policraticus which were not included in The Statesman’s Book of John of Salis- 
bury (New York, Knopf, 1927), a translation by John Dickinson of that part of the 
Policraticus which expounds a system of political philosophy. The matters discussed 
in the part now translated are of secondary interest from the standpoint of political 
and legal theory and in this field the earlier volume remains the more important. 
Nor does the new volume give us that picture of the social life of the twelfth century 
which we might expect in view of the subject-matters here discussed—hunting, gam- 
ing, music, the stage, omens and astrologers, flatterers, and so on. On each of these 
aspects of medieval life an armoury of classical and patristic learning is brought to 
bear, and the concrete picture is lost in the discussion of abstractions. But this omis- 
sion is significant. It emphasizes again the characteristic medieval approach to social 
problems. The book is of first-rate importance for an understanding of the medieval 
mind and character because it displays in detail the reaction of one of the most com- 
prehensive minds of the twelfth century to the social and intellectual activities of his 
day. (C.B.M.) 


To our distinguished contributor, Mr. Justice Evatt, we are under obligations for 
an interesting and learned study of an episode in New South Wales history (Rum 
Rebellion: A Study of the Overthrow of Governor Bligh by John Macarther and the 
New South Wales Corps, Including the John Murtagh Macrossan Memorial Lectures 
Delivered at the University of Queensland, June 1937, Sydney, Australia, Angus and 
Robertson, 1938, pp. xx, 365, 12s. 6d.). The learned author's special skill lies in the 
method with which he has examined the various court-cases in connexion with the 
monopolists and Governor William Bligh. It is here that a distinct contribution is 
made to Australian history. The work, however, has a much wider importance. It 
constitutes, in his honour’s hands, an apt illustration of how the law may become an 
instrument of injustice; and such illustrations are by no means worthless in these 
tremendous days. Originating in the Macrossan lectures at the University of Queens- 
land, the study carries on the scholarly traditions of that foundation. It is informed 
with that care in research which belongs to Mr. Justice Evatt’s writings. 
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It is seldom that we can recommend for the lawyer’s general library and reading 
a more fascinating book than Old Yukon: Tales, Trails and Trials by Judge Wicker- 
sham (Washington, D.C., Washington Law Book Co., 1938, pp. xi, 514, $4.00). The 
learned author served as district judge in Alaska for many years. His home is in 
Juneau, and he has been delegate to congress for fourteen years. He has edited the 
Alaskan territory law reports, and has issued a bibliography of Alaskan literature 
which is indeed a catalogue of his own unique and valuable Alaskan library. It is 
clear that he has qualifications of an undoubted nature for writing on Old Yukon. 
Qualifications, however, are one thing, actual accomplishment is another. We have no 
hesitation in saying that the latter is admirable. Law and life mingle in pages 
informed by actual experience and stamped with reality. Judge Wickersham has 
Conrad’s quality of “making you see.” He has provided a mirror of life, without 
heroics, without bombast, which reveals to the reader the scenes and makes him a 
part of them. Any lawyer interested in law administration will find the book more 
than worthwhile. 


Mr. E. S. Fay’s Discoveries in the Statute Book (London, Sweet and Maxwell, 
1939, pp. viii, 280, 5s.) was first published under another publisher and under the title 
Hanged by a Comma, and we had the opportunity of reviewing it in 3 University of 
Toronto Law Journal, at p. 263. Once more we welcome it in its latest form as a 
stimulating and scholarly work. 


“I desire to say today that the British Throne is the cement, the bond that unites 
all of us, and if it should disappear and be replaced by some other form, I am afraid 
that the end of the British Empire would be in sight and that Canada would soon not 
be part of the British Commonwealth of Nations. That is the great and the consoling 
lesson which comes to us as an outcome of all these troubles.” These were the words 
of the Minister of Justice, spoken in the Dominion parliament shortly after the 
abdication of a king. They are words that take on an added significance in the present 
crisis. Canadians do not need to be reminded of the sentimental associations evoked 
by the concept of kingship. The royal visit was for tens of thousands an emotional 
experience of peculiar richness and value. What is, perhaps, more to the point is to 
remember that in the growth and development of our British institutions, and in their 
maintenance in the present day, kingship is the central and paramount fact. Sir John 
Marriott (This Realm of England: Monarchy, Aristocracy, Democracy, London, 
Glasgow, Toronto, Blackie and Son, 1938, pp. xiv, 400) has accepted that fact in all 
its implications. None of our modern English historians is better aware of the 
advantages of parliamentary government; but he recognizes that parliament in 
England is a mushroom growth as compared with the monarchy, and that the com- 
plex history of British government and polity, of the peculiar and characteristic 
contribution which England has made to civilization, is written in terms that link 
king and subject in intimate personal bonds. He writes, “I have frankly made the 
Crown—the Personal Monarchy down to 1714, the ‘Constitutional’ or ‘Parliamentary’ 
Monarchy since that date—the central point of my story. I believe that, regarding 
English history as a whole, this method brings us nearer to the truth of history than 
that which has hitherto prevailed.” Sir John Marriott is a tory historian. Not all 
of us will agree with his point of view or his method, but none can fail to be impressed 
with his sincerity, or the singular clarity and distinction with which he tells his 
story. (F.C.A.) 
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Les Conflits de lois en matiére de contrats: Etude de droit international privé 
comparé, by H. Batirrot (Paris, Librarie du Recueil Sirey, 1938, pp. vi, 500, 90 
frs.) is an excellent book by a distinguished French author. The work is conceived 
in the traditional French manner of exposition, where theory and practice are blended 
and no problem is abandoned before it is clarified and weighed on its merits. In fact, 
in a legal system which has evolved, not so much out of arbitrary rules, as out of 
logical reasoning based on fundamental principles, /a vraie doctrine is the quest, as 
it is also the guide, of the responsible jurist. Such a book is a delight to read and 
to linger over. By no other than the comparative method can any useful advance 
be made toward some unification of the rules governing conflicts in the matter of 
contracts. It illuminates and invites a criticism of the system of law in which the 
writer is at home, it points the idiosyncrasies of foreign systems, and it affords a 
basis for discussion of those elements of universality which may broaden into widely 
accepted principles for the settlement of conflicts. Perhaps international trade has 
expanded so rapidly as to out-distance our present machinery for settling easily and 
intelligibly the innumerable conflicts that arise in the matter of contracts; if so, the 
duty and the opportunity of both jurist and legislator are manifest. (Watrter S. 
Jounson) 


Mr. S. E. Quindry in Practicing Law: When, Where and How (Washington, 
D.C., Washington Law Book Co., 1938, pp. viii, 567, $3.75) has overlooked little, if 
anything, in writing for the young lawyer a guide to a successful practice. His 
opening chapter entitled “I Want to Study Law” pictures in very flattering terms 
the law as an instrument of justice and as an avenue to public service. Following 
this, he takes the neophyte in hand and discusses with him where to locate; sets up 
his office; chooses his stationery; instals his filing and book-keeping systems; 
decorates his walls; selects his working library; advises him whether to practise 
alone, in a firm or partnership and whether to be an office or trial lawyer; teaches 
him how to attract and handle clients and explains the technique of charging and 
collecting fees; counsels him on specialization in practice; lectures him on pro- 
fessional decorum; and considers with him the question of publicity. A chapter is 
devoted to “the lawyer’s secretary,” the preparation of which is credited by the 
author to a secretary who served him. In another chapter the requirements for 
admission to the bar in the various jurisdictions in the United States are set out. 
While the book is homiletic in language in places, with many familiar saws pointing 
the moral for the young lawyer, there is no gainsaying its value for the very practical 
hints which it offers for setting up practice. (Bora Laskin) 


Cases and Other Materials on Judicial Remedies; From the Forms of Actions 
and the Classical Equity Practice to the Federal Rules of Civil Procedure (Cambridge, 
Mass., Harvard Law School, 1938, pp. xii, 1309, $7.00) was prepared by Professors 
A. W. Scott and S. P. Simpson for use in a new first-year course at Harvard, True 
to the American law-school tradition, it takes as its point of departure, not the stated 
principle, but the sociological problem. But to know the modern solution of the 
problems of judicial procedure is not enough; this book aims to canvass their history 
and the solutions offered by courts of law and equity down through the centuries. 
This objective is indicated in the book’s striking subtitle: “From the forms of action 
and the classical equity practice to the federal rules of civil procedure.” In this 
respect the present work is not unlike Professor Chafee’s Cases on Equitable 
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Remedies (Cambridge, 1938). There are sound practical reasons for adopting an 
historical approach to the study of procedure in an American law school. Many 
of the states have not subjected their adjectival law to such drastic revisions as that 
made by the Judicature Acts. The editors would also appear to be in agreement with 
Roger North’s statement (which appears on Sir William Holdsworth’s title pages) 
that “although it is not necessary for counsel to know what the history of a point 
is, but to know how it stands resolved, yet it is*a wonderful accomplishment and, 
without it, a lawyer cannot be accounted learned in the law.” The book necessarily 
contains a good deal of source-material other than reported cases: statutes and rules 
of court, forms, excerpts from classic text-books, reports of reform commissions, 
etc. To guide the student in his reading of the source-materials the editors have 
written a number of interesting and valuable introductory notes. (M.H.) 


The second edition of Dr. G. R. Y. Radcliffe’s Real Property Law (ed. 2, 
Oxford, at the Clarendon Press, 1938, pp. xxxii, 396, 15s.) will be welcomed by all 
teachers of real-property law. Like most English text-books in this field, it contains 
a good deal that is only of academic interest to Canadian readers. But the first 200 
pages of the book are almost entirely devoted to a discussion of the law as it stood 
before the advent of Lord Birkenhead’s legislation in 1926. Thirty pages have been 
added in the present edition. The chapter on life estates has been augmented by a 
brief explanation of the life-tenant versus reversioner problem. Incorporeal heredita- 
ments are given more extensive treatment. The most drastic change of the present 
edition appears in the chapter on covenants running with the land in equity which 
has been doubled in size and greatly improved. (M.H.) 


Dr. Ladislas Reitzer (La Réparation comme conséquence de l’acte illicite en droit 
international, Paris, Sirey, 1938, 239 pp., 60 frs.) gives a wide definition to the 
subject-matter of his work. “Réparation,” as he sees it, “comprend toute prestation 
qu’un Etat, violateur de droit international, fait 4 l’Etat lésé, sur la demande ou avec 
le consentement de ce dernier.” In effect this definition enables him to range over 
the whole field of international law. The author’s interest in his subject, like that 
of most continental writers, is primarily doctrinal, and he follows precedent in 
devoting much space to an analysis of the views of other writers. At the same time 
he is more conscious than some authors of the gap between any given system of 
doctrine and the actual practice of states. In formal language he defines this as 
“une bifurcation entre la pratique diplomatique, d’une part, et la jurisprudence, 
dautre part.” This means that abstract law demands a judicial settlement of 
disputes, but that in practice the stronger is often the judge of his own rights. In 
one form or another this conflict between doctrine and practice forms the main theme 
of Dr. Reitzer’s work. The reviewer having been diverted to war service since 
the beginning of September, this notice is too short to give an adequate indication of 
the interest which readers may expect to find in the book. (H. A. Smirn) 


Law students who take up Sir William Holdsworth’s Tagore Lectures for 
1937-8 (Some Makers of English Law, Cambridge, at the University Press [Toronto, 
Macmillan Co. of Canada], 1938, pp. xii, 308, $4.50) are assured of pleasant and 
profitable reading, for the author who marshals such formidable masses of material 
in his monumental History of English Law is equally skilful in presenting the 
essentials in a moderate compass. Most of the space is allotted to the more familiar 
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names—Coke, Holt, Mansfield, and a much longer list of chancellors, among whom 
Hardwicke and Eldon receive the amplest treatment. A chapter on Leoline Jenkins, 
Stowell, and the civilians is particularly interesting. Here and there the author 
expresses opinions on current problems which will deserve attention, e.g. on the 
interpretation of statutes (pp. 292-7); this latter passage raises wide and deep 
problems on which the author’s views are markedly at variance with some current 
thinking. One wishes that he would give us some time a fuller study of the legis- 
lature (which he has pointedly refused to number among the makers of English 


law). It would certainly be an exciting and stimulating book. (T. F. T. 
PLUCKNETT) 


Following the previously published Trial of Lizzie Borden and Trial of Bruno 
Richard Hauptmann, the third volume to appear in the Notable American Trial 
series is The Trial of Ruth Snyder and Judd Gray (ed. by J. Koster, New York, 
Doubleday Doran, 1938, pp. xvi, 377, $4.00). Few American trials have aroused more 
widespread public interest than did the one which, in 1927, followed the murder of 
Albert Snyder by his wife Ruth and her paramour Judd Gray. In retrospect, how- 
ever, there appears to have been little that was truly notable about either the crime 
or the trial—unless indeed it was the almost incredible stupidity of the principal 
characters. Mr. Kobler, in his introductory history of the case, provides a vivid 
description of how the shallow and frivolous young wife and her timid, weak, myopic 
cavalier contrived to murder (albeit very clumsily) her cold, unsympathetic (but 
heavily insured) husband. In doing so, they left behind such a litter of clues that 
“with all respect to the abilities of the investigators, a fairly intelligent child might 
have divined what actually happened” (p. 41). Under questioning, they both con- 
fessed, each making a feeble effort to place the blame for the actual murder on the 
other. The sordid nature of the details brought out at the trial provided sensational 
newspaper copy at the time and it seems probable that these were mainly responsible 
for making the Snyder-Gray case “notable.” The editor is to be congratulated for 
his refusal to pretend that either the crime or the people involved were anything 
but commonplace. Readers will find in this detailed record of an actual trial neither 
an important case in law nor a good mystery story. They will find, however, further 
evidence that truth is stranger (and much less clever) than fiction. (C. R. Myers) 


The Physiocratic Doctrine of Judicial Control by Mr. M. Einaudi is a short 
and valuable addition to the Harvard Political Studies, published under the direction 
of the Department of Government (Cambridge, Harvard University Press, 1938, 
pp. xii, 96, $1.50). The economic principles of the physiocrats, especially those of 
Quesnay’s school in France in the eighteenth century, are comparatively well known 
to students of economic thought. There is, however, less knowledge of their 
political principles, especially that of judicial control. The author thus fills in, in 
a competent and scholarly manner, a somewhat neglected gap in political science. 
The volume has an additional interest in that it suggests perhaps a point of view in 
relation to the doctrine of judicial review in the United States. 


Dr. E. Giraud in Ja Crise de la démocratie et le renforcement du pouvoir 
exécutif (Bibliothéque de |’Institut International de Droit Public, VIII; Paris, 
Sirey, 1938, pp. 184, 40 frs.) makes a timely contribution to the learned publication of 
the Institut International de Droit Public. He discusses in a comparative manner 
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the “crises” today before democracy. He notes the ever-increasing new uses for 
the employment of the powers of states—executive powers—and the consequential 
needs for wisdom. Executive authority seems destined to increase; suspicions in 
democracies multiply. The problem is really one of efficiency and liberty, and its 
solution calls for democratic trust in leadership, an alert public opinion, guaranteed 
judicial review and an independent press. The monograph is a tract for the times 
and raises issues vital to democratic government. It is written with great logical 
clarity and is fully worthy of the excellent series to which it belongs. 


Mr. E. M. Abbott’s The Law and Religion (Philadelphia, Dorrance and Co., 1938, 
pp. 92, $1.50) has no professional interest. It is informed throughout, as Mr. G. W. 
Pepper says in his foreword, by “an all-pervading conviction that God is.” As a work 
of edification it is an excellent example of its class. 


Professor J. W. Bingham’s Report on the International Law of Pacific Coastal 
Fisheries (Stanford University Press; London, Oxford University Press, 1938, pp. 
viii, 75, $1.00) is based on the technical facts disclosed by the research of Dr. Riesen- 
feld, which will be published later. The report, thus founded, is a commentary and 
critical opinion, which Professor Bingham believes to be well supported by Dr. 
Riesenfeld’s work. On the other hand, “it is a brief” (p. v) to stir up American 
opinion in relation to these fisheries and to advance criticism of the claims of other 
Pacific states and especially of certain British doctrines. As such it is well argued 
and might form an admirable basis for amicable discussion. Meanwhile, it is not 
possible to submit it to critical examination until the appearance of the record of the 
factual situations. 


Mr. B. Partridge’s Country Lawyer (New York, London: McGraw-Hill Book 
Co. Toronto, G. J. McLeod, 1939, pp. [vi], 317, $3.00) is a well-merited “best seller.” 
It is, we believe, something more. A record of his father’s life as a country lawyer 
in the state of New York in the sixties of the last century, it is a fascinating human 
document of permanent social and artistic value. For fifty years we are carried 
through a varied life—marriage, a large family, friend and guide of the community, 
advocate of maturing wisdom—and Mr. Partridge has the skill to make us part of 
all that he records. We know his father and all his activities, his friends, the scenes 
amid which he moved, the daily life with its record of comedy, tragedy, emotions, 
disappointments, successes, hopes, and fears. The whole thing might easily have 
been a sentimental and emotional failure; but the author is an artist who has avoided 
the pitfalls common in this class of literature. Samuel Selden Partridge belongs to 
the finest traditions, a return to which might do much to redeem the profession in 
public esteem. This is a book which will be read again and again. 
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